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South Pacific Land Tenure Conflict Symposium 
Welcome Address: 
 
Savenaca Siwatibau 
Vice-Chancellor, University of the South Pacific 
 
 
Honourable Ministers, Excellencies of the Diplomatic Corps, 
participants at this important symposium on South Pacific Land 
Tenure Conflict, Professor Boydell, colleagues at USP, students, 
ladies and gentlemen – on behalf of the University of the South 
Pacific I extend to all of you a very warm welcome.  To participants 
and resource people who have come in from outside of Fiji, I extend 
to you a particularly warm welcome. 
 
The say that land, like financial and human capital, is a factor of 
production, which helps drive economic and social development, 
generate national income, wealth, jobs and government revenue, 
combat poverty, improve the standard of living of all and ultimately 
entrench social and political stability in any country.   Land tenure, 
like culture and tradition, stands to evolve organically over time 
within a society.  As in all things, changes and solutions have to be 
made and formulated.  Solutions must be formulated from with and 
must reflect national, family and individual needs and aspirations 
and the changing global, regional, national economic, social and 
political dynamics that determine our destiny. 
 
It is perhaps important for us to map out the broad background 
within which we will discuss this important topic during the next few 
days.  So, if you will allow me I shall make one or two observations 
and pose three or four questions to you. 
 
First, the broad background in the Pacific Island Countries.  The 
social and economic dynamics in most of our countries are of 
concern to all of us, I believe.  Natural population growth rates 
remain high.  Large numbers of school leavers and graduates come 
out looking for jobs each year in all our countries.  There are not 
enough jobs or activities to absorb them.  Unemployment, 
particularly amongst the young in all our countries, is very high and 
rising.  Investment by the public and sectors fall well below what 
our countries need.  The fiscal positions of all our governments are 
very weak.  Urgent needs for public sector investment in national 
infrastructure and their maintenance cannot be met.  Rapid 
urbanisation in search of jobs, which are not there, continues 
unabated.  Urban infrastructures and services are under stress.  
Social services including health and education have not improved 
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and the resources, which they urgently need, are not readily 
available.  Income per capita growth rate is static in most of our 
countries.  The standard of living is not improving to our collective 
disappointment is not improving, again, in all of our countries. 
 
Donor attitudes have changed markedly.  Donors nowadays are not 
as liberal with taxpayer’s money as they used to be.  Increasingly, 
they will focus upon countries which embrace good governance and 
practice sound, stable and transparent domestic policies.  The 
aspirations of our pacific peoples have been and are continuing to 
rise exponentially.  This process has, I believe, been aided and 
abetted by donors and by our own leaders.  Our economies are well 
and truly integrated into the global economy, which offers both 
unlimited opportunities and potential risks.  We have now to adjust 
and adjust quickly to shocks generated by developments all around 
the world.   
 
The global economy is harsh and unforgiving to countries that do 
not manage their affairs well.  The dynamics at the interface 
between modernity and the imperatives of engaging the globalised 
world on the one hand, and the culture and tradition on the other 
hand is a source of uncertainty and instability in our region now.  
But change is like an incoming tide.  It is taking place.  The 
challenge for our countries lies in managing the inevitable change 
process wisely and effectively.  Most Pacific Island Countries, as we 
all know, have medium term development strategies and are now in 
the midst of what is called economic adjustments and reforms.  
Donors and multilateral financial institutions are in most cases 
driving this process in the region.  Typical components of such 
reforms include: fiscal discipline – a lot of our problems in the 
region are fiscal excesses and financial mismanagement on the 
financial front by our governments; sound management of national 
resources; law and order; tax restructuring; integration of our 
economies into the global economy; sound stable domestic policies; 
strong institutions; good governance; and, land reform. 
 
If you look at all of the medium term strategies and adjustment 
reform programmes of all our countries, land reform is featured as 
one of the important preconditions for achieving sustainable 
development over time.  The assumption made by all these parties 
is that these are important necessary conditions for national 
development.  I want to put that on the table – are you going to 
challenge that in your discussions or not?  With all this in place, 
they assume that the confidence in the economies will improve.  
The climate for investment will also improve.  Investment will, as a 
consequence, grow.  Economic growth and economic development 
will inevitably follow and the standard of living of all our people will 
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improve.  These are the assumptions in all the exercises that are in 
place.  But I want to feature that component of this adjustment and 
reform that refers to land reform in our countries. 
 
I would like, if you bear with me, to pose the following questions for 
you.  If land is an important factor of production, will tenurial 
reform – the outcome of domestic consensus amongst all 
stakeholders – contribute much to addressing social and economic 
difficulties in our region?  It would seem, on the balance of 
probability, that the answer would be yes.  The survey of native 
lands, identification of members of the landowning units and the 
establishment of the NLTB (in our case) was done during colonial 
times.  It was, I believe, easier then particularly with the 
involvement of a highly respected chief in our country to drive the 
process towards consensus.  Given the difficult political dynamics in 
the rest of independent Melanesia, will the adoption of similar 
arrangements which facilitates the leasing of land by would be 
investors be feasible?  Is ready access to land under ample security 
arrangements, acceptable to banks and other lenders, an important 
precondition to achieving the levels of investment in agriculture, 
tourism, industry, mining, manufacturing required for us to achieve 
sustainable steady development in our countries?  This is still a 
major problem in many countries in the Pacific today. 
 
Land is very unevenly distributed amongst Fijians themselves.  
There are mataqali’s who own hardly any land.  At the same time, 
population is increasing and demand in some villages for such land 
is rising very fast.  Vakavanua leases and legal leases are in many 
villages becoming very hard for Fijians themselves to secure.  How 
would one address this as part of the required national strategy for 
equity and against poverty intensification?  Can an equitable, fair 
solution, which makes commercial sense to all parties to native 
leases, be found quickly?  Is such a solution a precondition to 
addressing the urgent and difficult problems in the sugar industry in 
our country at present?  And, in reviving economic growth and 
generating jobs which appear to be most serious problem for all 
people of all races in our country?  Also this particular problem 
would require goodwill from all stakeholders and our political 
leaders, allowing landowners to identify what is required for their 
medium term needs and setting those aside for the moment.  
Establishing machinery which allows rents to settle at levels, with 
technical advice if needed, which reflect supply and demand in our 
countries.  Should rent and other terms be determined with more 
input by the landowners to ensure returns acceptable to them?  
Should a trust fund, capitalised from public and private funds and 
perhaps from donors, be established to compensate tenants for 
improvements at the end of their lease period? 
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It is interesting to note that, given the economic and social 
conditions in our countries, the demand for leases from members of 
all racial groups in our country will rise substantially.  Should the 
current distribution of rent and royalties amongst mataqali 
members be revisited, in an attempt to increase the share of the 
ordinary members?   Currently the share of a family in a large 
mataqali is generally very, very small.  Should not that formula be 
now revisited, as part of the solution to the problems which confront 
us?  Will increasing rent and redistribution, mentioned above, 
provide an added incentive for members of the mataqali to see the 
renting of mataqali land as a desirable investment for them?  In 
other words, there are opportunity costs involved and the ordinary 
members of the mataqali are quite aware of such opportunity costs.  
If leasing land is to generate capital for investments in other sectors 
of the economy, what kind savings scheme should be considered as 
part of the national strategy towards a desirable national end? 
 
I want to relate to you a story, a true story.  I was visiting a 
country in the Pacific – I will call it country x.  I was having a chat 
with the governor of their central bank.  Now the country was in 
dire straits at that time.  This is a few years’ back – extremely 
difficult economic and social conditions.  They are in a much worse 
condition today.  He was in grave trouble because he saw that their 
external reserves were evaporating to nothing very, very quickly.  
They had been devaluing the currency all the time.  No investment 
in the country; nobody wanted to invest.  Overseas investors were 
staying out.  Government was running out of revenue – large 
budget deficit.  They found it difficult to pay for their own civil 
servants at the time.  He said that he had a lot of logging 
companies operating in their country.   Logging licences and tax 
concessions were given generously by the government to all and 
sundry.  The World Bank had written a report about this industry at 
the time and they said that the rate of harvesting was more than 
twice the sustainable level at that time.  Now the central bank, it 
was their responsibility under the legislation to look at all exporters 
to ensure that all the export proceeds due to the country were 
received.  So they were investigating this particular logging 
company which was exporting – it had a $2 subsidiary overseas.  So 
all its exports were invoiced to that $2 company, under-invoicing by 
hundreds of millions of dollars.  Now, the country was losing 
hundreds of millions of dollars of foreign exchange reserves because 
they were under-estimating their own gross receipts.  They were 
not paying their taxes to the government, we are also talking about 
millions and millions of dollars.  And the landowners themselves, 
the royalties due to them and we are talking millions of dollars, 
were not being collected.  So, they said that when they were 
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investigating this company, the Minister of Finance rang them and 
he said (he had no powers at all to interfere in a matter like that – 
but he did), he said “why are you interfering with this poor logging 
company (these loggers were exporting hundreds of millions of 
dollars) and bothering them all the time”.  This was never in 
writing, but in phone calls… many, many phone calls.  He (the 
governor of the central bank) said that there was no solution to that 
problem, except a few months later the chairman of the company 
quarrelled with the manager – they were both overseas people.  
The chairman sacked the manager, who then had to go back home.  
When he reached home, he wrote a seven-page fax and sent it to 
the reserve bank, all in great detail, all the figures.  Outlining all the 
millions of dollars in foreign exchange lost, in government revenue 
lost and in what landowners themselves were losing.  So, what he 
did was take this fax straight to the minister and put it on his table.  
That was the only way that they could solve this problem. 
 
A question I want to ask you, as you are discussing, is that how are 
we going to solve that kind of problem?  It is quite common in the 
natural resources industry – in mining, in forestry, in fisheries.  It is 
an issue basically of good governance in our countries – but how 
are we going to attack such problems?  Are we going to put our 
heads together in efforts to address it, to address it effectively? 
 
Ladies and Gentlemen, allow me to thank our sponsors, our very 
generous sponsors.  First of all Colonial.  Colonial is a banker and 
insurer, property manager and property developer in our country.  
They are one of our excellent corporate citizens.  I don’t know if the 
chief executive of Colonial is here?  Our thanks to you Colonial. 
 
Also to Fiji Water.  If you don’t know them, ask any film stars in 
Hollywood.  I believe they compete amongst themselves as to who 
drinks the most Fiji Water every day.  Thank you very much, Fiji 
Water. 
 
And the Minister of Fijian Affairs – I notice he isn’t here but we did 
ask him to support this event financially.  I would like to thank the 
Minister for Fijian Affairs and NLTB – we believe that the cheque is 
in the post, we are waiting for it. 
 
I would like to, on behalf of us, thank Professor Boydell and his very 
hard working team.  They have worked night and day in co-
operation with our other sponsors - the Food and Agriculture 
Organization of the United Nations and the RICS Foundation.  Thank 
you all very much for supporting this very, very important 
symposium.  The rest of us looking for answers from you.  I wish 
you the best with your important discussions over the next few 
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days.  Ladies and Gentlemen, I have much pleasure in declaring the 
South Pacific Land Tenure Symposium open. 
 
 
[Spike Boydell:]  Thank you, Vice-Chancellor.  We have gathered 
here today because everyone in this room is an expert with regard 
to land issues.  The Vice-Chancellor has highlighted the challenges 
of tenurial reform, the problems we face of decolonisation, the 
difficulties of working in societies where extra-legal practices are 
taking place – vakavanua practices are occurring, and how we 
integrate those to work towards a structure that will allow people to 
borrow and lend on land, develop land and take the countries 
forward.  He has looked at the distribution of rent and royalties, 
looking at changing the income that goes to the, for want of a 
better word, feudal aristocracies within the Pacific.  This is a 
controversial issue, but it is certainly an issue as people become 
more and more educated within the Pacific that people are asking 
these questions even though some people may not like the fact that 
they are being asked.  We have looked at the issues of natural 
resources, forestry, fishing, mining and the challenges through the 
interesting case study that the Vice-Chancellor presented, outlining 
the problems that befall us all in ensuring that the people who 
should benefit do actually benefit within our society.  So, are there 
any questions for the Vice-Chancellor? 
 
[Professor Vijay Naidu:]  Thank you Spike.  I am Professor Vijay 
Naidu from the School of Social and Economic Development, USP.  
Vice-Chancellor, thank you very much for your most thought 
provoking address and hopefully over the next three days we will be 
able to look at some of the questions that you have raised.  One 
aspect of good governance that is crucial to ensuring that in fact the 
indigenous owners of natural resources benefit from the 
transactions that are carried in their name in exploiting the 
resources in mostly unsustainable ways, by both local and foreign 
based countries, is to have people who are prepared to speak out 
and tell it all when these kinds of shady deals are made.  So, if you 
like, we need to have a culture which encourages “whistle blowers”, 
which is against notion of collective responsibilities of being loyal to 
the group, be it the ministry concerned or the statutory body or the 
company or other parties.  We would not have had the benefit of 
the revelation of the Watergate, had not there been a deep-throat.  
Likewise in your example of the company that was logging forests 
and taking out millions and millions of dollars, the governor of the 
reserve bank of country x would not have got substantiating 
evidence without the managing director who had been sacked 
writing a seven page fax.  So do we encourage people?  It is a 
difficult question as even in Britain when people exposed the kind of 
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strategic interests that are involved in the British State, people are 
taken under the various security acts that they have.  So I wanted 
to ask you, as Professor Waden Narsey did point out in one of his 
articles that whistle blowing is critical in good governance.  Thank 
you Vice-Chancellor. 
 
[Savenaca Siwatibau:]  I agree entirely with Vijay.  I think his logic 
is immaculate.  You remember the wine-box case in New Zealand?  
It went on and on.  They had whistle-blowers from within the Inland 
Revenue department themselves.  There is a book written about it, 
they were treated very badly from within and nobody had any 
sympathy for them.  A number of industrial countries are now 
looking at legislative changes to encourage whistle blowing and to 
protect them.  I think it is something that we can study and perhaps 
we should learn from.  It is quite true if you must have, and we 
should have, good governance if you are to eradicate corruption in 
all our countries.  I have to say that corruption takes place in all 
countries of the world.  The issue is that in these open, vulnerable 
economies of ours we just cannot afford it because the impact on 
our economies and the social impact is multiplied very many times.  
That is why we cannot afford it.  As I was saying, in this globalised 
world the world is extremely harsh on those who don’t manage their 
affairs well.   
 
[Michael McDermott:] Vice-Chancellor, it is a coincidence but 
exactly the same thing was mentioned on BBC World Service this 
morning.  There was an article about the importance or whistle-
blowers, as has been displayed in the Enron case.  There are all 
sorts of sociological effects that are moving in that direction.  They 
mentioned for example the lifetime job, which is rapidly is rapidly 
disappearing in the developed world was one reason why you didn’t 
get as much whistle blowing as you should have.  But with the 
modern contractual arrangements of employment for a fixed period 
there is a greater possibility of transparency.  They also mentioned 
that you [Fiji] have the legislation that is being put in place.  That 
sort of legislation, as you have said, is particularly important in the 
developing world when you are looking at donor funding – those 
sorts of things must be enacted and more importantly still seen to 
be implemented transparently. 
 
[Senator Mitieli Bulanauca:]  Thank you Vice-Chancellor.  The focus 
of this symposium is transforming land tenure conflict.  Land tenure 
consists of many things, one of which is ownership – particularly in 
the Pacific and in Fiji.  All, or most, land is communally owned.  In 
most cases you find conflict within that communal ownership.  You 
have examples elsewhere where land is mostly owned individually, 
or by government, and therefore development thrives.  What is 
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your view?  What is your opinion?  Should we transform to an 
individual ownership basis with the protection that native land is not 
to be sold except for public purposes?  May I have your view or 
opinion please. 
 
[Savenaca Siwatibau:]  I can only speak on this topic from what I 
have seen from my own little experience from where I come from in 
the North.  We come from the same area as Mitieli.  I think with 
regard to communal ownership, we have to take it as given.  I think 
the political dynamics are such that we will not be able to change 
that.  I think with regard to conversion of freehold titles to 
communal ownership by the Fijians, I think that is an extremely 
difficult issue.  You see what is important to us, as I was saying 
before, is confidence.  There are many things which affect 
confidence in our economy.  We are in a black hole at the moment 
– I am talking about our economy now.  The challenge is for us and 
for everybody to extricate ourselves out of that hole.  Fundamental 
to that is the issue of confidence and of investment.  If you look at 
our investment in Fiji, we have come down all the way from around 
thirty percent in the mid 1980s to around ten percent at present.  
Now at present people say our commodities prices will improve, we 
will have a few more tourists coming in this year and so on, 
therefore our GDP will improve.  That is all very well, but the 
fundamental challenge is to make sure that this investment takes 
place right across the board.  We are now talking about private 
people. 
 
If we look at governments, all our governments have their own 
fiscal constraints.  They should be saving a lot of money in their 
recurrent budgets and using such savings, together with wise 
borrowings, to improve our infrastructure.  Sound investment – that 
is vital, that is part of the process of encouraging private 
investment.  Within that we have to do all the right things to re-
establish confidence. 
 
I was saying the other day about all our young people in Fiji – we 
have 15,000 young people coming out today.  We are concerned at 
the University because we have a lot of graduates coming out.  And 
you see them coming out of schools at a time when unemployment 
is already increasing and we have been losing jobs too.  So we are 
adding to this large pool every year, so we have to move the 
economy with confidence. 
 
If you are talking about communalising lands which are owned 
individually as freehold, we ask ourselves the same question.  In 
addition to other things which we should do to re-establish 
confidence, and things that you shouldn’t do towards the same 
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objective – how will this affect?  A very important factor.  And we 
are talking about investment and jobs, and we are talking about 
investment and jobs for everyone in the country.  You can’t have 
improvement in government revenue for them to be able to provide 
all the services if this economy is not going to be moving anywhere.  
We have a collective interest in Fiji – each and every one of us, 
individuals, our political leaders.  I would have thought that the 
objective is quite clear, and you sitting around the room to come 
forth with what we should collectively do.  I would have thought 
that is not a difficult exercise.  So in short I think we have to live 
with that. 
 
The challenge is always in the mechanism for ensuring that land is 
readily available.  Not the ownership, but the use of it to those who 
will be wanting it through leases.  And as I said before, if you look 
at the population movement, the structure, the economy, the way 
that we are moving there will be a lot of demand for leases by all 
races.  I know a lot of frustrated Fijians who have nowhere else to 
go; they are desperately trying to find a piece of land to lease.  I 
know where I come from, even from the same village, the mataqali 
who don’t own any land are desperately wanting to lease from the 
other mataqali and they are very closely related.  They have been 
thoroughly frustrated.  Mitieli here used to run the Native Lands 
Trust Board, he knows a lot of these things in much greater than I 
do. 
 
Thank you. 
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LAND TENURE CONFLICT IN FIJI 
 


BY 
 


T.W. VESIKULA 
 
 
 


Introduction 
 
The Deed of Cession in 1874 laid the foundation for Fiji’s land tenure system [LTS] by 
recognizing the native Fijians as the first inhabitants of Fiji thereby guaranteeing them the lion-
share of the national acreage.  This LTS has evolved over some 130 years and has served the 
nation well in terms of providing for land-based resources [sugar, copra, ginger, veneer sheets, 
lumber, gold and silver etc], which have contributed greatly to the economy as well as urban and 
rural development including government infrastructure. 
 
Fiji’s LTS has in fact been the envy of many nations in the South Pacific, at least until about 10 
years ago when cracks began to appear and there was mounting pressure to reform the system.  
These pressures have intensified as they inter-played with the country’s racial, social and 
economic mix. 
 
A major problem that has emerged is the rent fixing formula used by the two major ground lease 
agents that act on behalf of the State viz. the Native Land Trust Board (NLTB) and the Director 
of Lands.  Combined, they administer and control approximately 92% of the total land area of 
the country. As both cannot be sold, except native land that can only be sold to government, this 
implies the dominance always of leasehold tenure in the country. 
 
The NLTB currently has 29,000 leases in its portfolio. Included in that are 13,140 agricultural 
leases that had begun to expire since 1997. The Director of Lands currently has a portfolio of 
18,100 leases that include 8145 agricultural leases. In addition to these, the Housing Authority 
has 18,579 subleases. These give an indication of the huge number of rent reassessment to be 
carried out every year.  
 
The uncertainty in the grant of new agricultural leases to sitting tenants of expired native leases 
is a another problem that has been with us for a number of years and appears to be dealt with 
secretively by those in authority. If not handled correctly it will have serious political and 
economic ramification to the nation.  
 
Landlessness must not be blamed for the extreme poverty that many people find themselves in. 
Wise management of our land resources is crucial if we are to attract new investments to 
stimulate economic growth and raise our standard of living. 
 
Unfair competition in the leasing arrangement however wee-meaning the intention may be can 
create perceptions that are destructive in the long-term interest of the nation. This must stop. 
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This paper therefore attempts to examine the resultant land tenure conflict and offers solutions to 
resolve them.   
 
 
Reasons for Land Tenure Conflict 
 
 
1. Rent Reassessment and the Suitability of the Rent-Setting Mechanism 
 


The NLTB and the Director of Lands issue various types of ground leases under their 
respective legislation. Apart from agricultural leases, there are also residential, 
commercial, industrial and a number of special leases such as hotel, reforestation, 
educational and a few others. The terms and conditions of each type are generally 
similar. 
 
One aspect of the leasing arrangement that has been a common source of conflict is 
the fairness and affordability of the reassessed rents. What is on issue here is the 
appropriateness of the rent-setting mechanism adopted by the major leasing 
organizations Tenants are always complaining about the exorbitant rents that they are 
asked to accept as the new rate that they are to pay. At the same time landlords argue 
that the assessments are carried out in accordance with the specification laid out in the 
governing legislation.  
 
The legislation that govern both NLTB and State leases specify that the “maximum 
rent shall not exceed six (6) per centum of the unimproved value of the land”. The 
term “unimproved value” is defined in each legislation. In essence the definition 
assumes two things. These are that, irrespective of its existing tenure, the site is 
assumed to be freehold (fee simple estate) and, secondly, that the improvements, if 
any, on it do not exist or had never existed. That is not to say that when assessing the 
unimproved value of a town site that it is to be assumed that the existing 
infrastructure such as power, piped water, tar-sealed roads, telephone etc and 
buildings in adjacent properties had never existed. What is to be assumed is that only 
the site the subject of the assessment is bare of any improvements and it is of freehold 
tenure; but the rest of the town is as it is at the date of the assessment? 
 
It is argued that the use of the unimproved value concept as the base of assessing 
ground rent is not suitable for Fiji for the following reasons: 
 


a) The predominance of leasehold tenure makes it difficult to find comparable 
freehold sales in many locations; 


b) The above is made more difficult in an old established urban center where it 
may not be possible to get sales of comparable vacant sites: 


c) The limited supply of freehold land, particularly in urban centers and other 
densely settled areas, has created a scarcity situation. One may surmise that 
freehold prices are speculative and may not have any meaningful relationship 
with the productive value of the site. This may mean that the ground rents of 
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leasehold in based on speculative freehold values and this may be the reason 
for the high rents assessed and why tenants have great difficulty in accepting 
them; 


d) The difficulty in getting sales of comparable vacant freehold sites has valuers 
and appraisers adopt the “equivalent freehold value” method of arriving at the 
fee simple or freehold value by adding to the value of the lessee’s land 
interest deduced from the leasehold sale price the notional value of the 
lessor’s land interest. The process involves some assumptions that question 
the integrity of the process. 


e) The unimproved value concept does not give due consideration to the balance 
term of the lease particularly where the term only has a few years to run. It is 
argued that at this final stage the tenant desperately needs the incentive of a 
low and realistic rent to stay on and see out the rest of the term. 


 
In view of the foregoing it is obvious that the lessees community has strong valid reasons 
why they consider the rentals assessed by the two major leasing organizations to be too 
high. This has been the cause of numerous litigations, default rent payment and bad 
relationship between many landlords and their tenants and that is fast becoming a 
common feature of ground leasing in Fiji. Also because unimproved value is also the 
bases of the assessment of town and city rates throughout Fiji it may be reasonable to 
assume that this may be a reason for the high rate of delinquent ratepayers in municipal 
centers.  
 
The State as well as the NLTB had identified this problem some twenty years ago and 
amended their respective regulations. The State did it in 1980 by amending section 11-(1) 
of the Crown Lands Regulation. The amended section reads as follow: 
 
“……………….In such calculation the valuer shall have regard to what would be at the 
time of the valuation a fair market rent of the land under a lease granted for the same term 
and on the same conditions but not taking into consideration the improvements which are 
then in existence and unexhausted, and which have either been put on the land during the 
continuance of the lease or have been purchased by the lessee or his predecessors in title 
as existing at the commencement of the lease. The fair market rent under this 
paragraph shall in no case exceed 6 per cent of the value of the fee simple estate of 
the land not taking into account any improvements…(emphasis is mine)…….” 
 
The above amendment introduces the concept of fair market rent and how it should be 
assessed. That in my view addresses some concerns expressed above in terms of the 
suitability of comparable sales and basing the rent on the full term of the lease. However, 
the proviso in the last sentence shows that the unimproved value concept is not 
completely eliminated. Old habit dies hard it is said. I am reliably informed that in 
practice rents are still assessed under the unimproved value guideline. Whilst nothing is 
wrong about that the State’s motive of amending the regulations is unclear. In my view 
the sentence emphasized in the amendment quoted above should be removed to remove 
altogether any reference to unimproved value or fee simple estate. Only in that way can 
rent quantum be assessed correctly in my view. 
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The NLTB amended its regulations in 1985. Section 13-(5) gives effect to the new rent 
fixing mechanism: 
 
“(5)…………..,the rent payable under a lease of native land shall be the annual rent at 
which the land might reasonably be expected to be let in the open market by a willing 
lessor to a willing lessee if the full term of the lease had yet to run, having regards to the 
terms, conditions and covenants contained in the lease(other than those relating to rent) 
and assuming that the environment of the demised land is in all respects as it is or may 
reasonably be expected to be, at the appointed date, but disregarding-…………..”   
 
The two things to be disregarded are: any effect on rent of the fact that the lessee is in 
occupation of the land; and, the current value of any unexhausted improvements on the 
land, except those erected by a former lessee whose lease was not renewed, or by the 
Board.  
 
The rent-setting formula based on the unimproved value has been eliminated completely. 
The other aspect of the amendments that is important is that henceforth rents are to be 
reassessed every 5 years instead of 10years that was previously the case. Many leases that 
were granted since the 1985 amendments have been reassessed at least once, at the most 
three times. In their case I am reliably informed that the new rent-fixing formula is hardly 
practiced as estate officers and valuers continue to use the unimproved value method.  
 
Granted that there are many existing ground leases whose rents must continue to be 
reassessed under the unimproved value formula. These will continue for the next 80 years 
until all the leases granted under the old system finally phase out altogether. But those 
that were granted 17-20 years ago must be reassessed using the new formula stipulated 
the regulations.  
 
The other source of conflict under this category is to do with the percentage of the 
unimproved value that the NLTB and the Director of Lands each adopts when reassessing 
rent. In their regulations as well as in the lease contracts, it is stated that the maximum 
rent shall be 6 per centum of the unimproved value. In practice 6 percent is virtually 
unachievable.  The Director of Lands as a matter of standing policy for the last 45years 
charges rent at the following rate: 
 


•  2.5% of UV where the lessee is also the occupant of the residential property; 
•  3% of UV where the residential property is partly let out to a tenant or tenants; 
•  3.5% of UV where the whole residential property is tenanted. 


 
This policy although helpful to both the State tenants and the administration of State 
lands, has served to: 
 


•  make NLTB leases and leasing of native lands unattractive; 
•  distort the unimproved value because the laws are not followed strictly; 
•  because the laws are not followed strictly, favoritism may surface; 
•  NLTB as an organization will be seen as an uncaring landlord. 
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In the long-term interest of the nation the NLTB must be supported in the way people 
perceived it. It is all very well for the State to support its tenants by charging only half of 
what they should be paying because the State can afford it. The NLTB as the trustee 
cannot do the same because the landowners will not approve of it. But the situation has 
persisted for too long and it has inflicted a huge loss to NLTB and the landowners who 
are the beneficiaries. The NLTB lost out heavily because it is unable to get its tenants to 
accept the new rents that it assessed. The difficulty may have been arisen because NLTB 
tenants know that tenants of State lands are paying much lower rents than they are being 
asked to pay by their landlord. NLTB’s loss on this score alone is huge. 
 
Between the NLTB and the State there are 21,285 ALTA leases. ALTA lease rents and 
their method of assessment are always surrounded in controversy. Rents are reassessed 
every 5 years to a maximum of 6 per centum of the unimproved capital value that is 
based on a Schedule of Unimproved Value compiled by a Committee of Valuers every 5 
years. This I submit may not be the best way of assessing rent. I maintain that market rent 
is the best method as it goes directly into the productive capacity of the land and there are 
abundance data source to assist in the assessment. To make rent realistic it is suggested 
that rent be subjected to an annual review based on the Consumer Price Index (CPI) to 
protect the erosion of the landowners’ dollar value. One of the main reasons that 
landowners are not renewing ALTA leases is that they are totally unhappy with the return 
they get from the use of their land and they have learned from past experience.  
 
 
Suggested Solutions 
 


•  NLTB and the Director of Lands are to be asked to move away from the rent-
fixing formula based on the unimproved value and to adhere strictly to the 
directives in their respective regulations; 


•  As more and more State lands are being transferred to the NLTB, it is 
recommended that the administration of existing State leases are transferred to the 
NLTB to avoid the kind of disparity that that are influencing peoples perception 
of the NLTB; 


•  The reassessment provisions of ALTA should be amended so that rents are market 
based rather than unimproved value based. It is also suggested that rents are 
subject to an annual review based on the CPI. 


•  The suitability of adopting 6 per centum of the unimproved value as the 
maximum rent under the various regulations, including ALTA, is to be reviewed. 


•  The Government is to direct the Director of lands to forthwith apply the full rent 
when making reassessment and to desist from applying the concessionary rate 
referred to above. 
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2. Poor Return to Landowner 
 


One reason many landowners are not renewing expired ALTA leases on their land is 
because they are not happy with the return they get for their use. The fact that less 
than 200 of the 4500 expired ALTA have been renewed to existing tenants and over 
2000 new leases granted to members of landowning units are evidence of this. 


 
Poor return to landowners is a composite of a number of factors that may not be 
related.   One of them is the inability of NLTB to secure the tenants’ acceptance to 
pay the reassessed rents. Often the NLTB finds itself caught in a difficult situation 
where it has to make the choice of either to accept the low increase that the tenant has 
agreed to in writing, or to go to arbitration or the agricultural tribunal to have the rent 
declared. In the latter a lot of work is involved in preparing the case. It is time 
consuming and costly and can drag on for months or years. The NLTB usually opts 
for the softer option of accepting what the tenants have agreed to pay.  
 
An analysis of the level of tenant’s acceptance showed that tenants are accepting 
between 2% and 3% of the assessed unimproved value or 33.33-50% of the 
reassessed rent offered to them. Oskar Kurer in his Working Paper titled ALTA AND 
RENT: WHO EXPLOIT WHOM? concluded correctly that Davies and Gilmore 
wrongly assign the responsibility for the existing (low) level of rents to the ALTA 
mechanism instead of the NLTB, which did not exploit the power it had under 
that Act to increase rents. 


 
The other factor is the high level of rent arrears that the NLTB is unable to collect 
from its tenants. As at December,2001 the arrears level at NLTB stood at $ 6.634m 
which represented about 38% of the total annual roll of $17.417m. This is 
unacceptable. 


 
The sharing of the rental proceed is the other area of much contention. Under the 
Native Land (Leases and Licenses)Regulations of 1985, the rent proceed due to a 
mataqali or landowning unit is shared to various title holders, after the NLTB has 
taken its 25% as it administration cost. The balance 75% is then shared in the 
following way: 


 
•  3.75% for the Turaga I Taukei (Head of the Tribe); 
•  7.75% for the Turaga ni Qali (Head of the Qali or Yavusa); 
•  11.25% for the Turaga ni Mataqali (Head of the Mataqali); 
•  52.5% for the mataqali members. 


 
Many landowners have complained publicly about the high NLTB administration 
cost. The NLTB is currently addressing that issue. Beginning in 2000 NLTB cost 
came down to 20%. In 2001 this has come down further to 15% where it will remain 
for a while as NLTB reviews the position. In practice NLTB still deducts the 
statutory 25% but the 10% saving is invested by the NLTB on behalf of the members 
of the  landowning unit as their share in a compulsory saving scheme that NLTB 
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creates and administers. The reduction in the NLTB management fee means that the 
shares of the mataqali members as well as the titleholders have improved slightly. 
The increase in the “vakavanua or informal” leases where NLTB plays no part is an 
expression by some landowners that: 


 
•  they can issue and manage leases on their own land; 
•  they can negotiate directly with tenants the best rent and lease condition; 
•  the want to share the rent proceeds among themselves in the proportion of their 


preference.  
 


Suggested Solutions 
 


•  the NLTB to be constantly reminded about its trustees obligation to the 
landowners and it must obtain the highest return possible for their land even it 
means taking rent cases to the agricultural tribunal, arbitrator or any other court of 
law to get the necessary declarations; 


•  NLTB to seriously consider reducing the rental arrears to a minimum by 
instituting appropriate remedial actions; 


•  NLTB must carry out a study to determine the appropriateness of the current 
method of sharing rent monies and to recommend changes. 


•  Government to establish special land court to deal quickly with rent disputes and 
related land matters. 


 
 
 
3    Finding Some Space for Customary Rights in Leases 
 


Include in approximately 29,000 native leases are 13,140 agricultural or ALTA 
leases. Since the creation of the current LTS customary laws and practices have not 
been recognized in the western concept of leasing.  Landowners have accepted 
meekly NLTB decision to embrace the western concept of leasing land where the 
tenant is granted the full uninterrupted occupation of the demise property and the 
exclusion of everyone else. Disputes emanating from opposing interests are many and 
some are known to be very bitter and ended tragically. Customary rights must be 
exercised as part of land ownership. There must be room to accommodate this type of 
indigenous right. Such right would normally include right of usufruct, right to collect 
firewood, fish for prawn, collect wild yam and fruits from fruit trees planted by the 
ancestors of some mataqali members. These rights are not enshrined in any laws of 
the land. 
 
Suggested Solution 


 
•  The NLTB and government to carry out an in-depth study of the issue and decide 


on what appropriate action to take. 
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4  Making land decision efficient 
 


More and more mataqalis are experiencing some difficulties in reaching important 
decisions about their land and these have stalled their own development. Some of the 
reasons are: 
 
•  Many members live away from their villages; 
•  Intra-mataqali squabbles: between itokatokas and between houses as to their land 


rights and the allocation of the mataqali holding by senior members; 
 


Squabbles and unclear demarcation of members right have been the reasons that 
many mataqali lands are not being developed economically.  
 
The following is the preamble to the 1892 Native lands Ordinance: 
“ Whereas it has been ascertained by careful inquiry that the lands of the Native 
Fijians are for the most part held by mataqalis or family communities as the propriety 
unit according to ancient customs and that it is expedient and desirable until the 
native race be ripe for a division of such community rights and the mode of their use 
and enjoyment in conformity with the present institutions of the Colony”. 
 
This particular type of conflict is prevalent and is one of the reasons many members 
leave their village to look for opportunities elsewhere. Many are found in squatter 
settlements that are sprouting everywhere. 
 
It is proposed that the time is right to further subdivide the mataqali or equivalent 
units into itokatoka  or family units units. By doing this will eliminate or reduce 
squabble over the rights of members. 
 
Suggested Solutions:   


.  
•  The NLTB and the Native Lands Commission to facilitate the subdivision of the 


mataqali holding into smaller holdings. The members of the mataqali are to 
decide on the appropriate unit of subdivision; 


•  The choice of new unit of holding to be between the itokatoka, house, or adult 
member of the present mataqali; 


 
 
5.   The Uncertainty Surrounding the renewal of Agricultural Leases: 
 


A major problem that has been confronting the nation for the last decade and more 
particularly since 1997 is how to effectively deal with the multi-faceted problems 
brought about by the likely non- renewal of a huge number of agricultural leases on 
native land. These leases were granted under the provisions of the Agricultural 
Landlord and Tenant Act (ALTA) of 1976. Many of these leases however were 
granted in 1967 under the Agricultural Landlord and Tenant Ordinance (ALTO) of 
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1967 and had started expiring since September 1997. About 82% of the landowning 
units in the sugar cane belt have advised the NLTB not to grant new leases on their 
land. Their reason being that they want to use their land as cane farmers. Their 
decision came out of a survey that the NLTB carried out in 1994 to 1996. The Board 
of the NLTB respect the landowners decision and on that basis made its 
recommendations to the Great Council of Chiefs (GCC). The main thrust of the 
GCC’s resolution is as follow: 
 


•  That all native land should be exempted from the ambit of the ALTA by 
amending section 3 of that Act; 


•  All new agricultural leases are to be granted under its own Act, the Native 
Land Trust Act (NLTA),Cap 134; 


•   That NLTA to be amended to take in some of the concerns of the ALTA 
tenant community;  


•  a pool of fund to be created from the State Schedule A and B land to take of 
the compensation claims; 


•  replacement farmers are to be trained and supported financially by 
government  


 
 The decision of the GCC was premised on the following: 
 


•  the statutory control of native land has been taken away from the Board of NLTB 
and vested in one civil servant-the Agricultural Tribunal who has the right to 
declare the existence of a tenancy on any land: 


•  rent fixing method is unsatisfactory and is against the NLTB; 
•  minimum term of the lease of 30 years in some cases may work against the 


interest of some owners under section 9 of NLTA; 
•  NLTA must no longer be subject to ALTA as stipulated under section 59 of 


ALTA; 
•  The compensation provisions under sections 40 and 41 are unsatisfactory; 
•  The exemption f ALTA leases from the provisions of Land Transfer Act allows 


their registration without their boundaries surveyed; 
•  There are others; 


 
There was fierce opposition to the decision of the GCC. Tenants representatives in 
Parliament and outside campaign make the NLTB, GCC and Government to realize the 
considerable misfortune that would befall the nation if the leases were not renewed to the 
sitting tenants. Their arguments are purely from the economic point that gives little 
consideration on the fact that a lease contract is between two parties. It has a beginning 
and an end. When the end is reached the contract ends. The decision is a commercial one 
between the two. A new contract will be subject to a fresh negotiation and the willingness 
of the two parties to participate. 
 
The resolution of the GCC has far-reaching implications. Thousands of tenants will be 
displaced and they will need Government assistance their resettlement. New tenants will  
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need training and start-up capital. The transition must be fast and smooth. All these were 
planned in 1996 very little has been achieved since then. This may be blamed on: 
 


•  the change in policy with the coming into power of the new Peoples’ Coalition 
Government; 


•  the attempted coup of May 2000. 
 
The tenant community and their leaders were adamant that native land must remain in 
ALTA and that they are worse off if leases are granted under NLTA as recommended by 
the GCC and the NLTB. In bidding for this their leaders in government offered the 
following to NLTB. The offer did not include the exemption of native land from ALTA 
in accordance with the resolution of the GCC. 


•  ALTA should remain as the governing law of all agricultural leases. 
•  ALTA should be amended to make it more equitable. 
•  The term of 30 years to be retained but reviewable on the 25th year. 
•  Intensive agricultural use be excluded from ALTA. 
•  Rent to increase from 6 to 10%. 
•  Premium be allowed on the granting of new lease or renewal. 
•  Full compensation for improvements to be paid in accordance with the agreed 


schedule of improvements. 
•  Support incoming tenants. 
•  Pay outgoing tenants $28,000.00. 


 
NLTB did not complete negotiation with government on its proposal as the 2000 coup 
took over. 
 
The amicable resolution of ALTA cannot be discussed in the closet, it has to be discussed 
in the open and frankly and passionately. 
 
It is foolish to continue resisting the flow of support that NLTA now has. The sugar 
industry has turned around to support the GCC and NLTB and the present government is 
fully in support. 
 
Suggested Solution: 
 


•  Government and NLTB to agree to certain parameter of change in NLTA to take 
on board some of the concerns of the tenant community. Having done that call for 
a public meeting of leaders and academics and try to come to some agreement. It 
is important that the political leaders of the tenant community support the 
amendments. 


 
Conclusion  
 
Conflict resolutions demand that conflicting parties are engaged in regular dialogue and 
are in agreement as they go along. Ethnicity should not be given prominence and only the 
relevant issues are talked about. One group problem is also everyone’s problem. 
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CORE ISSUES OF LAND TENURE - This would be the expiration of the Land 
Leases on 31MAR00, this is due to the fact that Government owns no land and 
depends on the landowners for all its lands used for its infrastructure. Also the fact 
that the present day Land Ownership shares and maps of lands differ from the German 
Ground Book which were surveyed and done up during the German Administration of 
the Island. 


ACCESS TO LAND & NATURAL RESOURCES - Access can be gained to all lands 
through the consent of all or at least three quarters of landowners involved in a certain 
land portion as according to the Nauru Lands Act. This is done for all land use on 
Nauru and also done for access to phosphate lands for mining. 


TENURE SECURITY - This is an area which needs looking into and developing, 
especially since the expiration of land leases. Nauru currently has a new Land Lease 
which is for twenty years as opposed to the last one done up by the Australian 
Administration of Colonial Days which was for sixty years and in some cases ninety 
years. There is also the case of the Land Use Plan developed by Nauru's 
Rehabilitation Corporation, which is in charge of the mined out lands up on topside 
(phosphate lands). This LUP has still yet to be opened to the public for their input, 
queries and comments for the future land use of their lands up at topside. 


LAND ADMINISTRATION - Land Administration on Nauru is all based on the 
Nauru Lands Act, which states that land is not for sale to either a foreigner or a local. 
There is the rule that three quarters consent of a land portion determine the outcome 
of said portion. Land shares are determined by the Nauru Lands Committee, who 
decide the beneficiaries of estates of the deceased, these are then passed on to the 
Lands & Survey Dept, who keep the records of this portions of shares for each 
individual plot of land on Nauru and this is the Department wherein you can access 
records for your family's lands. Then, there is the Supreme Court, where the Chief 
Justice is given to decide on land matters in where people question shares of 
ownership etc. 


GENDER ISSUES - On Nauru, unlike before in olden days, in which the first born 
female inherits all lands and it is left up to her to share her siblings - we  nowadays 
get equal shares in all land portions which we inherit. This only differs when a WILL 
is made up which stipulates that a certain shareholder gets more or less in a particular 
land portion. 







DEMOGRAPHIC ISSUES - I need to check up on this area.  


CASE STUDIES - There have been very few Land Case Studies on Nauru, I know of 
only one at the local USP Extension Centre which was written up by a local for a 
paper he was doing for his studies. This was done by Mr Leo Keke and I shall bring it 
to the meeting if deemed necessary. My office, the Home Affairs Dept with its Land 
Lease Section did some local case studies in regards to Land Transfers whilst doing 
the Re-Leasing of lands for Government's use. On Nauru, it is illegal to sell your land 
but land transfers to other locals is allowed but the Land Negotiation Committee put a 
recommendation to Cabinet to stop these whilst we were doing the Land Transfer 
Studies as it could be seen that the land transfers were being transferred to locals, who 
are not involved in the land portion stipulated i.e locals from other families were 
being given lands that were primarily not theirs. 
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South Pacific Land Conflict Symposium 
 


Regional Contribution - Papua New Guinea 
 


Dr. Hartmut Holzknecht 
 


Overview 
 Papua New Guinea’s customary land tenure systems are often portrayed as low-level 


and unproductive systems which are a major hurdle to the country’s development, most 


especially to the inflow of foreign investment. 


 In reality these systems are within their own terms highly productive (in most cases 


annual surpluses), sustaining of significantly large populations, adaptable to a wide range of 


existing as well as changeable circumstances of geographical disturbances (such as droughts, 


floods, land slides) as well as socio-political changes (such as warfare, migrations of people, 


incorporation of refugees into nearby communities) (see also Holzknecht 1997b). 


 While the State has retained the right to be the sole purchaser of customary land, there 


have been moves underway for some time now which have bypassed this restriction through 


informal dealings. Avenues available to the State have included various amendments to the 


Land Act 1996 and the further development of a Land Groups Incorporation Act of 1974. Any 


further thoughts of changes have not been publicly debated and so we should not be surprised 


that in 1995 and again in mid-2001, when proposals were floated to register customary land, 


these were met by massive demonstrations. 


 By and large the State has not attempted to understand the underlying nature of 


customary land use and tenure systems nor why the vast majority of individuals and 


communities wish to retain these customary systems. It is my hope that we at this symposium 


will be able to develop approaches which will encourage States to follows a gradualist and 


evolutionary approach rather than try to jump from A to Z in one leap which will leave most 


of their citizens behind. 
 


Core Issues of Land Tenure 
•  Government only can legally acquire land from customary land owners; 


•  Because of the restrictive nature of this requirement, many individuals and groups have 


bypassed this and proceeded with informal arrangements; 


•  The State has consistently ignored the lessons of customary land use and land tenure 


systems, including the need for access to information, to alternatives and the consequences 


or implications of such choices. Decisions about such a vital and sensitive issue and 


resource as land cannot be made at the national level without long-term and detailed 







public consultations  - customary systems are locally based and locally implemented and 


managed. Therefore the solution also needs to be built up from the local level through 


access to information, through capacity-building at the local level and through 


empowerment of local communities to manage their own resources on a sustainable basis. 


•  In terms of dealing constructively with demographic pressures (e.g., much of the highlands 


provinces in PNG) the time is over for large-scale resettlement schemes except on 


alienated land. This means that local communities need to develop appropriate land use 


strategies to assist in sustainable natural resource management each in its own area.  Such 


appropriate land use strategies could be well-facilitated by a re-focussed and pro-active 


Dept. of Lands. 
 
Access to Land and Natural Resources and Land Administration 
 As present laws stand in Papua New Guinea (PNG), access to land and natural 


resources is restricted to two major avenues, one by custom and the second through the State 


mechanisms (various). Discussing each these in turn: 


CUSTOM: 
 Within PNG there are a wide range of customary groups within which a number of 


different patterns operate dealing with the inheritance of use and tenure rights to natural 


resources.  The most common of these patterns is that of patrilineality, i.e., rights following 


the father’s line. Much less common is the pattern of matrilineality, in which rights follow the 


female line. The latter can be found more in the Islands region of PNG, e.g., around Rabaul 


and across much of North Solomons (Bougainville) Province. Another pattern may be called 


double unilineal whereby an individual inherits some rights from one parent’s line and other 


rights from the other parent’s line. Finally, there are a few examples of the cognatic system of 


inheritance - this is a unique network centred on each individual through which various kinds 


of rights can be accessed and activated drawn from a number of people in each individual’s 


network (examples in Southern Highlands Province). 


This range of customary practice is recognized by and enshrined in the National 


Constitution of 1975.  They cover in excess of 97% of the country’s land area. Little if 


anything of these customary practices in relation to land, land tenure and ownership of rights 


to land and other natural resources has been written down and codified except here and there 


where a social anthropologist has been interested in this focus (see Crocombe & Hide 1987). 


Nevertheless there are for each place and group of people volumes of local knowledge, 


contained in myths and legends, in the many stories of family or group migration, captured in 







detailed genealogies, knowledge of taboo sites and why they are taboo, patterns of allies and 


enemies and stories of warfare, movements into and out of various hamlets, villages and 


communities. Traditionally areas of land could change hands through conquest in warfare, as 


part of a bride price arrangements or by mutual agreement. Nowadays there is virtually no sale 


of land to the State, the only legal purchaser of customary land. 


Most PNG customary groups in the past have been egalitarian (i.e. non-hierarchial) in 


character with relatively few chieftain systems and their hierarchies which continue to exist 


mainly on some of PNG’s outer islands. Leadership in the past has been provided by 


‘bigmen’. This term can also be applied to people nowadays who have become leaders by 


being elected into positions of leadership on local government councils, provincial 


governments and to National Parliament.  


The more than 97% of customary land sustains well over 80% of the population in 


what could be described as a subsistence standard of living. Increasing numbers of the rural 


population also have a foot in the door of cash cropping through their involvement in small-


holder agriculture including such crops as coffee, pyrethrum, cocoa, vanilla, traditional and 


exotic vegetables grown for sale, betelnut, coconuts and so on (Holzknecht 1997b). 
 


STATE MECHANISMS: 
 The PNG State, through its Dept. of Lands and Physical Planning, manages the less 


than 3% of land purchased  (and therefore ‘alienated’) in the past by colonial administrations 


and by the State from customary resource owners. In the past there were significant areas 


under freehold but this categorization has by now virtually disappeared. The State is the only 


body under law which may enter into direct dealings on land with customary resource owners. 


 The State leases out larger and smaller areas of alienated land to individuals and 


companies and these are subject to specific provisions or restrictions such as agriculture, 


urban land for housing, etc. Legal occupancy, therefore, is secured through a land lease or land 


title issued by the State. In Papua Region in particular, the British administration claimed huge 


areas under a ‘waste and vacant’ provision of British law but most of this was either returned 


before Independence or developed into agricultural blocks. 


There have been many attempts in the past to pass legislation to provide for the 


registration of customary land and allow further development to take place.  The only legal 


machinery available has been the Land Tenure Conversion Act 1963 although processes under 


this Act have been cumbersome and slow and largely unworkable.  Provisions of the Land Act 


1996, especially those termed ‘lease, lease-back’, together with the Land Groups 







Incorporation Act 1974 appear to be the only practical and legal mechanisms to date for large-


scale commercial agricultural development.    


The ‘lease, lease-back’ amendments were made to the Land Act to assist customary 


landowners to obtain registered titles that facilitated loans for cash cropping.  This is still the 


main reason for lodging most applications today. It is also the likely avenue used for any land-


based joint ventures involving a non-citizen partner.  Once title to their land has been 


formalized through a lease to the state, and had it leased back to them (hence ‘lease, lease-


back’) for a specific period of number of years, the customary owners are then able to 


negotiate with non-citizens concerning the use of this area of land.  Through such a lease back 


to the customary owners through an ILG the State foregoes the ongoing use rights to that land 


and transfers them back to the customary owners. The ILG is then free to sub-lease directly to 


a developer. Such an arrangement allows a developer to invest in a joint venture over 


relatively large areas provided, of course, that all customary rights-holders are involved and 


are satisfied with the negotiated terms.   


As a direct consequence of the Commission of Inquiry into Land Matters (CILM 1974) 


the State brought into law the Land Groups Incorporation Act 1974 (this was to be one of a 


suite of laws coming out of the Commission of Inquiry but no others eventuated). This is one 


of those rare laws in Melanesia that manages to incorporate Melanesian flexibility into 


modern law. Through a process set out in the Act, a customary land-based group is able to 


incorporate itself into a modern legal ‘person’, that is, as an ‘Incorporated Land Group’ able to 


negotiate and reach agreements on behalf of its members. Depending on particular 


circumstance and choice such a land group may continue to act as a customary group but may 


also for particular purposes also act as a modern legal entity.  


An ILG is intended to be incorporated at the particular level of grouping beyond which 


no other approval or permission is needed in terms of using, managing and inheriting rights to 


land. In one social group (as in most) this will be at the level of ‘clan’, but in another social 


group this level may be at the sub-clan or even the lineage level – depending on the social 


structure applicable in each area.  


In terms of a large-scale forestry project, for example, the current aim through the 


PNG Forest Authority is to identify and register ILGs throughout a project area. These ILGs 


then become the constituent shareholders in a representative ‘landowner company’ which 


receives the actual forestry permit for such a project to proceed and with whom a logger and 


marketing company must also reach agreement. 







There are currently only a small number of individuals who are trained to assist 


villagers in the process of identifying and incorporating ILGs. The spirit and intention of the 


Act is that this is a collaborative process and should not be carried out by only one person, but 


one that the whole community is involved in and so committed to the outcomes of the 


process. In the operationalization of the Act it was envisaged that trained ILG facilitators 


would be available to assist communities that wish to go through this process of 


incorporation. However, because there has never been any funding for a broader-based 


training of ILG or land group facilitators the numbers have remained small. This has meant in 


the past that foreign-owned logging companies in particular have tended to take short-cuts 


through this process. The result of much of this latter work is that in appearance the ILG work 


has been done in an expedient and as quickly as possible. In reality much of this work is, at 


best, incorrect and at worst a total sham waiting to boomerang back and open up big cans of 


worms in the future for someone else to sort out. 


The evolution of the State’s approach to land matters and land administration won’t be 


gone into here in detail. But it has to be said that since the adoption in 1995 of an amendment 


to the National Constitution which requires the devolution of much former national activity to 


the provinces and to the district the national approach to land matters is under notice. Once or 


twice previously there have been attempts to decentralize land administration to provincial 


governments. This lead to the trialling of a number of very interesting approaches to land 


mobilization. The most coherent and broad-based was that of the East Sepik Province through 


a provincial land mobilization programme (Fingleton 1991); in the Western Highlands 


Province areas of land were divided up into individual blocks and in East New Britain other 


approaches were tried. 


This devolution was subsequently revoked and these attempts unfortunately ground to 


a halt. Now that a new attempt at decentralization is in process, land issues and land 


administration in particular will again be on the agenda though, unlike many other national 


government departments, the Dept. of Lands & Physical Planning has not yet been affected. 


So the issues involved in allowing various parts of the country to bring into force land-related 


measures and issues which suit them and their citizens will recur. We all know that these are 


issues which will not happily lie down and be forgotten (see also Lakau 1995)! 
 


Tenure Security 
 What is meant by ‘tenure security’? Following the two avenues discussed above in 


relation to access to land and natural resources, CUSTOM provides security of tenure by the 







acquisition of a range of customary rights through birth. Thus a male on being born into a 


patrilineal clan acquires access to a range of resource and other rights which are held in that 


group. Non-clansmen do not have the same rights and certainly not the tenure security that 


membership in such a clan provides.  


However, for modern commercial purposes these rights cannot be mortgaged or 


otherwise used to fund further development (see the perspectives on this put in de Soto 2000). 


This is the distinct advantage that STATE titles or leases give in that these are legal and 


bankable documents and so widely acceptable. 
 


Gender Issues 
 According to PNG’s national constitution, men and women have equal rights in all  


matters.  In terms of access to land and natural resources, however, it is custom which is the 


deciding factor. In the great majority of PNG’s customary groups the patrilineal pattern of 


inheritance  remains the dominant practice. This means that male children of customary group 


members inherit their group membership on birth from their fathers and thus also the rights of 


access to the group’s land and other natural resources through the prevailing use and tenure 


systems.  


Female children, on the other hand, will normally marry out of their natal group and 


into a future husband’s group and so move away.  Within the natal group, then, females have 


rights of use which, technically, they access through either their fathers or brothers. If there 


should be a marriage breakdown a woman is always welcomed back at home (close brother-


sister relationships are widely accepted as the standard cultural expectation in Melanesia)  as 


are her children (this can store up problems for the future – see case studies).  


Within her husband’s group, a woman on marriage can also acquire a wide range of 


rights, but not usually permanent rights. With other females she can garden, hunt, fish, has 


access to forests for wild foods, nuts, etc., and housing materials, plant and harvest at least 


short-term cash crops. But these rights are all contingent on the marriage remaining viable and 


active.   


An interesting practice in terms of matrilineal inheritance systems in Melanesia is that 


though the rights to land and other natural resources are passed down through the female line, 


generally speaking the day-to-day management of such natural resources is carried out by 


men, specifically the brothers of these females. These systems also generally exhibit very 


close relationships between boys and their mothers’ brothers. 







What we see here, then, is that while PNG’s constitution declares male and female 


citizens to have equal rights, at least in terms of access to land and other natural resources, 


there is no equality and, under the terms of ‘custom’ (also enshrined by the constitution) , 


there can be no equality in these matters.  Customary inheritance patterns control a wide range 


of rights and customary practice prevails in most contexts. 
 
Demographic Issues 
 The attachments set out some demographic as well as other statistics. These are 


population density, access to services, income levels, subsistence agriculture, land potential, 


agricultural pressure and potential and disadvantaged people. 


 In terms of custom the standard approach has been to refer to ethnographic work such 


as that of Meggitt (1965) in which he sets out how certain inclusion-exclusion mechanisms 


begin to be applied when population pressures (in particular) begin to impinge on a 


community. To my knowledge there are no more recent and specific studies on these land-


related demographic issues within PNG other than a series of studies on Agricultural Systems 


of covering every province of PNG (Land Management Project, The Australian National 


University) and the just-published PNG Rural Development Handbook and related work being 


currently prepared for publication (Hanson et.al. 2001) 
  


Case Studies 
 In the PNG context there are many case studies available. I set out only a few here to 


help illuminate a number of points (these case studies will be presented in more detail during 


the Symposium): 


•  TOLAI  (East New Britain Province).  


This is an area where matrilineality is the main descent system. Here men are purchasing  


agricultural properties to pass directly to their sons rather than to their  sisters’ sons as  


the system normally requires. 


•  WESTERN HIGHLANDS PROVINCE 


Virtually all social groups living in this province are patrilineal in nature. In one period of 


devolution of land powers to provincial governments, the provincial leaders decided to 


begin marking out areas to be held by individual title and many if not all of these were 


then issued. What happened/happens to their other group-based rights? 


•  WAMPAR (Morobe Province) 


In this area of a strongly patrilineal society, there has in recent years been a large number  







of in-marrying men from various parts of PNG. This leads to many questions which  


remain unresolved to date. For example: what happens to their  childrens’ land rights 


when  


Wampar women are supposed to marry out of their natal group into another group. Some  


of these in-marrying males come from matrilineal societies themselves so that their  


children in Wampar might eventually miss out entirely. 


•  MOROBE PROVINCE (Many locations e.g., down the coast, in Laukanu and elsewhere). 


On initial contact and christianization, very remote groups were encouraged to move 


closer  


to administration and to mission stations/churches. These moving groups of people were  


most usually given temporary rights to land and residence. Now, many years later, the  


descendants of these in-moving groups can’t go back to their own lands but also do not  


have permanent rights where their ancestors were taken in. What could happen in the  


future? 


•  KAMKUMUNG (Morobe Province; outskirts of Lae urban area)  


Customary peri-urban land was planned for an urban housing development in the early  


1980s. The then Dept. of Lands and Physical Planning refused, despite assurances that  


commercial companies and the staff association of the nearby University of  


Technology had signed on so that their staff members could erect housing (guaranteeing  


bank loans, etc.), to allow such development with the argument that it was not possible  


because this was customary land (B. Nablu, pers. comm.). 
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Attachments 
 
Population Density 
 


Population density     Estimated 2000 rural 
population 
-- 


Low (1 – 20 persons/sq.km)           736,800 
 


Moderate (21 – 60 persons/sq.km)    1,479,400 
 


High (61 – 100 persons/sq.km)           812,600 
 


Very high (101 – 600 persons/sq.km)    1,003,800 
 


[Source: Hanson et. al. 2001: 294] 
 
Access to Services 
 


Access to services      Estimated 2000  
        rural population 
 


Very poor (> 1 day’s travel to a service centre)     143,800 
 


Poor (4 – 8 hrs to a minor service centre)      508,700 
 


Moderate (4 – 8 hrs to a major service centre)  1,496,900 
 


Good (1 – 4 hrs to a major service centre)   1,578,000 
 


Very good (< 1 hr to a major regional centre)     305,200 
 


[Source: Hanson et. al. 2001: 295] 
 
Income 
 







Income      Estimated 2000 rural 
population 
 


Very low (0 – 20 Kina/person/year)    1,424,000 
 


Low (21 – 40 Kina/person/year)        769,000 
 


Moderate (41 – 100 Kina/person/year)       824,200 
 


High (101 – 200 Kina/person/year)       746,600 
 


Very high (> 200 Kina/person/year)       268,800 
 


[Source: Hanson et. al. 2001: 296] 
 
Subsistence Agriculture 
 


Agricultural Intensity    Estimated 2000 rural 
population 
 


Low (R-values of 1 – 27)      2,312,700 
 


Moderate (R-values of 28 – 50)        902,400 
 


High (R-values of 51 – 100)        817,600 
 


[Source: Hanson et. al. 2001: 297] 
Land Potential 
 


Land Potential     Estimated 2000 rural 
population 
 


Very low           188,800  
  
 


Low         1,404,100 
 


Moderate        1,072,000 
 


High            442,800 
 


Very high           922,200 
 


[Source: Hanson et.al. 2001: 298] 
 
Agricultural Pressure and Potential 
 


Agricultural pressure and potential  Estimated 2000 rural 
population 
 


Very strong agricultural pressure        2,300 
 


Strong agricultural pressure     265,900 
 


Moderate agricultural pressure    499,700 
 







Marginal agricultural pressure    337,200 
 


High agricultural potential     921,700 
 


Very high agricultural potential    unoccupied 
 


Other occupied land              2,000,800 
 


[Source: Hanson et.al. 2001: 299] 
 
Disadvantaged People 
 


Disadvantaged people    Estimated 2000 rural 
population 
 


Strongly disadvantaged         113,800 
 


Moderately disadvantaged        629,300 
 


Marginally disadvantaged     1,707,700 
 


Not disadvantaged       1,581,700 
 


[Source: Hanson et. al. 2001: 300] 
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This working paper was developed representing the views of the author concerning land 
tenure system in Samoa and information based on records and database of the Department of 


Lands Surveys and Environment. This paper was prepared for the purpose of the South 
Pacific Land Tenure Conflict Symposium 2002. 
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1. Country:1. Country:1. Country:1. Country: Government of Samoa 
 
2. Author:2. Author:2. Author:2. Author: Mr Patea Malo Setefano 
  Principal Licensed Valuer 
  Department of Lands Surveys and Environment 
  Private Bag 
  PH: 685 - 22481 or 685 – 23692 
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3. Core Issues of Land Tenure3. Core Issues of Land Tenure3. Core Issues of Land Tenure3. Core Issues of Land Tenure    
 3.1. Valuation of customary land ownership 
In Samoa, valuers have been confronted with constraints in valuing customary 
lands. Why? The most common issues are: 


•  No market for customary land (i.e. There is no willing buyer/seller 
principle which existed since that customary landownership cannot be 
sold) 


•  Alienation of customary land is not permitted but lease is possible. 
Customary land cannot be sold out, pay any debt or guarantee as security 
or other forms of financial obligations. It was an asset that affected by 
rights of aiga1 or aiga potopoto2 under the pule3 of the matai4. 


•  Customary land is an impediment to development. For example, road 
construction is encroached on customary land therefore landowners 
stopping road construction works. As Taule’alo states, ‘whenever 
customary land is affected by any form of development, disputes will 
invariably arise delaying progress, sometimes for extended periods of 
time.’(Taule'alo 1996). This argument also support by O’meara in which he 
said, ‘…today many Europeans and urban Samoans commonly cite the 
traditional land tenure system as one of the major impediments to 
agricultural development’.(O'meara 1987). Why there is a decrease in 
market values for customary lands compared to freehold lands? Maybe 
Taule’alo (1996), O’meara (1987) and others were constituted a strong 


                                                 
1 aiga – Samoan immediate family (Father, mother, brothers & sisters) 
2 Aiga potopoto – Samoan extended family (father, mother, aunties, uncles, cousins, brothers, sisters 
etc.) 
3 pule – authority or permission 
4 matai – high chief in the extended family, villages, districts and Samoa. 







evidence emphasising constraints of using customary lands for economic 
development. Therefore, the market value of customary land was 
invariably low and hesitantly increases. 


 
3.2. Inaccuracy, possible mistakes in land surveying 
In Samoa, we had a Survey Ordinance 1961 and policy which regulate and control 
surveying system. A prolong period and yet still practice in surveying of lands 
were survey controls namely, Lemuta base. This is zero, zero co-ordinates that still 
used in Samoa surveying system. However, things have changed slowly due to 
technology. Samoa begins to practice surveying of lands as well as engineering 
surveys using SIG72 (Samoa Integrated System). This base system has initiated and 
emerged from operations of current projects such as land resources study in 1989 
and other projects funded under aid donors. The complexity that found in 
surveying is the inaccurate of land boundaries especially freehold and customary 
lands. For example, a surveying of freehold land which is more than 50 acres at 
Fugalei5 area, an area around Apia business area. (See case study 1).  
 
3.3. Land registration system should be efficient and effective  
Is it effective and efficient to change the current system of land registration to a 
new system? For instance, change the deed system to the torrent system? How 
secure the torren system? What cost involve? Does the public agree to the change 
of land registration? How can the land records be made accurate, kept up to date 
and be made part of digital cadastral database for private and public use? 
Samoa still used the Deed system for land registration. Under the Land 
Registration Act 1992/1993, freehold land, customary land lease, and Government 
land are capable of being registered. There were criticism of the current 
registration system involves delaying in registration of legal documents and 
insecurity of titles (chain of titles). (Hinde and McMorland 1986). There so many 
questions whether this criticism is a responsibility of DLSE6 or a legal procedure of 
the system itself. It was issue where cast aspersion on DLSE capacity or the system 
itself. In addition, customary land cannot be registered and therefore security is 
not guarantee.  
 
3.4. Shortage of land 
In Samoa, there were villages that negotiated with the Government in the past 
requesting for Government lands to cultivate and extend their agriculture 
development. These villages treated Government lands as their own and they 
claimed these lands as customary land ownership. The Government Land Board7 


                                                 
5 Fugalei – name for vicinity, this area is developed with commercial activities, approximately 200 
metres from main beach road of Apia urban. 
6 DLSE – Department of Lands Surveys and Environment, Samoa 
7 Land Board – Government Land Board under the Lands Surveys and Environment department, they 
responsible for management, alienation etc of Government lands but they have no power to sell public 
lands. 







have weaknesses in dealing with the villages and as results many Government 
lands were illegally utilised by many villages.(Muliaumasealii 1999). The villages 
were utilised the lands without proper documentation. One village namely, 
Moataa8 which was located on the north east of Apia Central claims that they used 
to have ample lands in the past but the Government had taken these lands for 
projects. However, where are lands they going to cultivate for their own 
subsistence use? The Land Board of Samoa Government had already started to 
clean up shoddy procedures and built an efficient and effective framework to deal 
with village and community groups that requesting public lands9 for their usage.  
 
The significant increase of land reclamation is imperative. People were reclaimed 
lands along the coast for various reasons. The most common reclamation was 
residential and local commercial development. Land reclamation is control and 
authorise by Land Board under DLSE. People cannot allow reclaiming lands along 
the coast unless they obtain permit from the Land Board under the impeccable 
signature of the Minister of Lands. The movement of population within Apia 
urban and close by areas has increased the demand for lands. For instance, one 
study had found that people within Apia urban areas suggested that families with 
200 – 400 acres of land should redistribute their lands or sell it to Samoa Land 
Corporation10 (SLC) to benefit those without land and to address overcrowding 
problems.(Government of Samoa 2001).  
 
Past studies indicate there is a need to increase the supply of land for commercial 
and industrial activities. The major concern in here is the dispersed distribution of 
land tenure types and their inherent constraints and opportunities rather than an 
absolute shortage of land. To increase the intensity use of land will certainly 
provide sufficient land for commercial and industrial activities. Customary land 
can be used for housing if leasehold period should extend more than the current 
20 years. For residential land, the concern is not enough land to accommodate the 
influx of people and most importantly, to provide space for village plantation and 
gardens.  
 
3.5. Land development and subdivision policy 
Within some village, there was scattered mix-up of land tenure. For example, in 
Apia urban there are a small proportion of customary lands but majority is public 
and freehold lands. Relocation of customary land is very complex due to the 
nature of traditional land rights. As results the intensity use of this land is limited 
and mostly occupied with residential use unless land is leased out. Land 
development can always face with short and long-term problems if there is a lack 


                                                 
8 Moataa – is a village located approximately 1 kilometres from Apia urban area on the north east of 
Upolu island 
9 Public lands – In Samoa, public land is Government land. 
10 SLC – Government corporation administered most lands held under Samoa Trust Estate Corporation 
(STEC) 







of planning and most importantly, data on land tenure is out of date and 
boundaries are unclear. There is a need to update land information so that 
effective decision has made. For example, market values of customary land within 
Apia urban would be affected to consider the influence of service, amenity and 
location.  
 
SLC has subdivided more than 100 acres of land at Vaitele11 area, approximately 4 
kilometres from Apia urban. This land was subdivided into quarter acres without 
land areas been reserved for national parks, reserves etc. This indicates the lack of 
planning system and environmental conscious. Suggestion had made to SLC and 
Government to defer other land subdivision and development for 10 years to allow 
the environment to recover from the impact of development. A policy framework 
should be established to control and regulate land development whilst always 
consider environmental factors.  
 
3.6. Absence of land valuation legislation and/or regulation 
Land valuation is an important criterion in land tenure. United Nation estimated 
that land will continue to be an increasingly scarce resource therefore sustainable 
development for economic growth should be tailored which leads to active land 
markets and high land values.(Faure 1999). This is a situation that happens in 
Samoa is to promote sustainable development and management of natural 
resources. The shortage of land as detailed above is an indication of sustainable 
management of natural resources should be revitalised. In Samoa, people start to 
recognise the important of valuation in their investment decision, projects finance 
and other purposes. How to promote and attract people in tertiary education, 
public and private sectors to take valuation and land management as their 
professional career paths? I suggest the key solution is to conduct awareness 
programme through consultation approach and promote research and education in 
property and land sectors.  
 
There is a need of land valuation legislation and/or regulation. This legislation 
should be properly plan at first stage to incorporate all aspects of valuation, not 
only land valuation but assets valuation. DLSE initiated the valuation policy which 
was the basis of regulatory role to control valuation and valuers’ practices. 
However, the policy is not efficient to regulate valuation practice. One objective 
of the policy is to develop an appropriate legislation for valuation. By 2005 Samoa 
will certainly have valuation legislation. 
 
3.7. Protection of lands and infrastructure assets  
We understood that the South Pacific Island states always confronted with 
tropical cyclones from time to time. A current study in Samoa in coastal hazards 
assessment provide empirical evidence on frequency of cyclone occurrences, 


                                                 
11 Vaitele area – an industrial and residential area 







cyclones direction, storm wave heights and flooding zones.(Gibb 2000). Lands and 
infrastructures such as road, bridges, sewage, and telephone network are required 
to protect during cyclone events because it involve expensive costs. For example, 
in Apia urban area most lands were low –lying areas and subject to inundation 
during intensive rainfall but the hard times during cyclone event. To protect 
infrastructures and coastal land is to develop seawalls and revetments. The costs 
involve to building these coastal protection is more than a million tala. In 1991, a 
damaged cost of infrastructures after Cyclone Val is $300.46 million tala.(Beca 
International Consultants 2002).  
 
The role of land valuation can expand on valuing lands affected by flooding due to 
tropical cyclones and recommended on market values and options base, assessed 
the damage cost of lands and infrastructures and what impact on the property 
markets and any forecasting in future. These issues were the writer is interested to 
research. 
 
3.8. Develop appropriate land use planning system 
Land use planning is limited and practice without thoroughly look into vital issues 
in planning for over 40 years. The scattered of land tenure type within Apia urban 
area is an indication of limited planning. This does not mean that planning is a 
new principle in Samoa. The lack of formal planning framework has been well 
articulated in Samoa for many years.(Taule'alo 2000). The challenge that should 
take on board is to create an integrated planning system that can be applied over 
all land tenure types given the prevailing mix of tenure systems, the presence of 
unregistered customary land and the lack of a consolidated source of accurate land 
tenure data (type, boundary and ownership) within the Apia area.   
 
3.9 Land compensation 
Land acquired by Government for public purposes were regulated under the 
Taking of Land Act 1964. Customary land taken for public purpose can 
compensate in monetary terms or exchange of land however, the land exchange 
has changed its tenure to customary tenure type. The same approach been applied 
to freehold lands. Land valuation plays an important role in determine the market 
value of land for compensation. Valuation for customary land is complex since 
that no market transactions were available and also have certain problems. 
However, it can be valued as a freehold provided that some degree of land 
boundaries are fixed and a proof of ownership.(Government of Samoa 1971). The 
current practice of land valuation must be consistent especially in the case of 
customary land tenure. A valuation process model should be developed which 
appropriate to value customary land and other land tenure types.  
 
4. Access to Land & Natural Resources4. Access to Land & Natural Resources4. Access to Land & Natural Resources4. Access to Land & Natural Resources    
Traditional rights to cultivate customary lands for agriculture development. 
Customary lands were cultivated for food, shelters and other basic needs. There 







are four categories to divide customary land under village constitutions: 1) 
vaomatua or forest; 2) faatoaga or plantation, 3) tuamaota ma tualaoa or residential 
yards and 4) tulagamaota ma tulagalaoa or residential sites.(Vaai 1999). Even 
though the matai is the pule of the aiga potopoto to look after family members and 
lands of the family therefore all family lands were under the authority of Alii ma 
Faipule (chief and orators) of a village. Land boundaries were marked using 
physical features like tree, stone cave etc and the village fono (council) will 
responsible to show these boundaries. If there is a dispute in land boundaries then 
the matter will solve between two parties if they not agree then the village council 
will involve and if still no solution then the Lands and Titles Court will 
responsible for solving the matter. Under the provision of the Lands and Titles Act 
1981 the Court will responsible to hear all matters pertaining to Samoan customs 
and usage. 
 
Despite this complex hierarchy of the Samoan traditional culture, family members 
were free to cultivate lands for their own use and they have rights to access lands 
and natural resources. “Va tapuia”12 is a vital value at the heart of the Samoan 
culture which helps to control and manage the usage of our natural 
resources.(Tagaloa 2000). Va tapuia is the relationship between brother and sister 
– the sacred relationship between the parent especially father/mother and 
offspring, between male and female, male and male, female and female, the host 
and guest; between the dead and the living. There is a Va tapuia between us and 
our lands and natural resources. 
 
Freehold land tenure can access only by landowners unless the authority has given 
to others to use the land for specific purposes. In some cases, the owner of a 
freehold lands will transfer a land to the occupier in reward of services and proper 
usage of the land. Freehold land is subject to lease and Government is not 
responsible to monitor freehold lease. Freehold lands in and around Apia urban 
area cannot allow to use for subsistence farming. Most of these lands are quarter 
acre. On the other hand, public land was subject to lease. The term of 20 years plus 
20 years for rights of renewal to lease public lands. Public lands can be leased for 
agriculture development, residential, industrial and other purposes that the Land 
Board of Government thinks is appropriate to use land. Customary land leased is 
often done for local commercial, tourism development, religious, social services 
such as schools and medical clinics in villages and districts. Government have 
powers under the Taking of Land Act 1964  to acquire lands for public purpose 
and reward with appropriate compensation in monetary terms or exchange with 
public land.(Thomas 1981) 
 
5. Tenu5. Tenu5. Tenu5. Tenure Securityre Securityre Securityre Security    


                                                 
12 Va Tapuia – Samoa sacred relationship with nature 







One of the prerequisites for land development is that title to the land is secure. 
This will enable the long term use of the land and be able to use the benefits gain 
from using the land. Land for development should be registered land under the 
Land Registration Act 1992/1993. The title to land should be registered to the 
Land Registry records of DLSE.  
 
Customary land may developed by its customary owners in accordance with the 
pule (authority) of the family matai and any direction and conditions set by village 
council. There are other issues that determining the suitability of lands for 
development. These issues include landscape, soil type, flooding, location, landslip, 
subject to coastal hazard, restriction use due to water catchment areas and 
topography. Customary land is not secure for development because all members of 
the family should agree. The matai who has the pule to look after lands but it does 
not mean the matai will allow development on lands without discussion with 
family members. Because all members of the family will have rights to land – the 
child, infant, women, uncommon men, uncles, aunties and other family relatives. 
The good matai who has done his duty in the family will respect by his family 
members and other matai in the village and try to minimise land dispute problems.   
 
Government lands behind village customary lands were utilised by village 
claiming their rights to own those lands because it’s behind their customary 
boundaries. In 1960s to 1970s, the Government of Samoa released some huge 
proportion of lands, approximately 700 acres to the villages and community groups 
to use for subsistence farming especially villages around the Apia urban area. 
Freehold land within villages were hardly purchased by any potential buyers due 
to these reasons: 1) even though the nature of land is freehold but still located 
within village boundaries, 2) may affected with village affairs as they done in 
customary lands, and; 3) in future the village may claim that this land belongs to 
them. Freehold land is secure over a long term and provides good security for 
loans.  
 
6. Land Administration6. Land Administration6. Land Administration6. Land Administration    
The Strategy for Development for Samoa has launched this year 2002. This 
document outlines the long- term vision and outcomes to achieve of the 
Government within the time period of 3 years. Two strategies of investment 
promotion and marketing strategies are: 1). Establish an Agency to lease 
customary land on behalf of investors, and 2). Continue to investigate ways for 
commercial banks to use customary land as collateral.(Government of Samoa 2002) 
How does Government can do this? What are the pros and cons of this proposal? Is 
it accepted by customary landowners? What approach and effective methods they 
going to adopt? Is it accepted by financial and banking institutions? How 
guarantee is this proposal? Is it secure or not? These questions should be 
contextualising before such system is taken on board. In suggestion this outcome 
starts to point finger to the work of land managers and valuers. How can we deal 







with this issue? Are we prepare to give advise to Government on the pros and cons 
of such proposal and what is the impact on the overall economy of Samoa. The key 
to success is to promote research and education. 
 
DLSE is responsible for issues and matters pertaining to Government, freehold and 
customary lands. All legislation relevant to lands was under DLSE mandate. The 
Land Board of the Government is operated under DLSE and its main function in 
according to the principal Act of DLSE 1989 is summarised as, ‘administration, 
settlement, protection, and care of Government land’. The Land Board is mainly 
focused on Government lands. The Board is also responsible to undertake a 
complete inventory of Government lands and thus assist them in fulfilment their 
current obligations. Since DLSE is the guardian of the land records of Samoa, it 
also needs to have in its possession full and current records of all freehold land, 
including SLC properties, and where required by law, customary land interest as 
well. 
 
The Land Registration is a deed system starting from Volume 1 Folio 1 to the 
highest volume. Some land records had been obsolete and decayed because they 
were old and yet been found as victims of cyclone Ofa and Val in 1991 & 1990. 
These land records used to register all freehold lands and instruments affecting 
title, registered customary land which was leased, and registered Government 
lands. The Registrar of Lands is the Director of DLSE. Cadastral mapping and 
survey plans are facilitated and land schedule is prepared by the department for 
deed execution. Orthophotomap has done and up-to-date information is available. 
No freehold land can register if there is requisition or problems in deed execution. 
DLSE will be acting on behalf of customary owners if the customary land is leased 
out for various purposes. (See the attached organisational structure of DLSE) 
 
7. Gender Issues7. Gender Issues7. Gender Issues7. Gender Issues    
Women were also access to land and becoming matai of the family within villages 
and districts. The women were played an important role in village community 
groups such as women committee, religious committee etc. In customary tenure, 
the hierarchy of the traditional Samoan culture is identified and women have 
rights to access customary lands together with all her beneficiaries.  
 
Village decision is conducted in village council. Most village council consists of 
only men but others were not, women were involved in village council. Women 
can only recognise in village council if she was a matai. In Samoa, there were 
three sub-villages within a village and compromise of matai (chief & orators) 
village, sao’ao (women) village and aumaga (untitled men) village. The matai of 
the aiga will sort out lands according to the heirs of the aiga. The women will also 
have rights to claim land ownership rights, matai title rights, the rights she claims 
her gafa ma faia (genealogies and genealogical connections). These rights indicate 







that women will have potential to look after their families and can be the strength 
of the village.     
 
 
8. Demographic Issues8. Demographic Issues8. Demographic Issues8. Demographic Issues    


•  Samoa census of population and housing indicate a total population of 
174,140.(Government of Samoa 2001). Population in Apia urban area is 
38,557 (2001 census) compared to 35,489 (1991 census). The difference is 
3060.  


 
•  Facilitate survey on consumer price index 


 
•  Facilitate survey of inflation trends. Inflation is expected to increase around 


2% as increasing oil prices influence domestic cost. 
 


•  Co-operate with Samoa Visitors Bureau in facilitating research and 
statistics respecting tourism industry. 


 
•  To improve and promote the development of statistics for effective policy 


purposes. 
 


•  Facilitate survey on employment opportunities and each year a large 
proportion of approximately 4,000 new entrants entered the labour force. 
Employment creation in the private sector is expanded significantly.  


 
9. Case Studies9. Case Studies9. Case Studies9. Case Studies    
 
Case Study 1:  
McCarthy Case – Fugalei Area: To find out a legal boundary of the land between 
an estate owner(s) and customary landowner(s). Boundary is defined by a stream 
however, over years the stream flow has slowly changed its direction due to hide 
tides because land is in low lying area and subject to inundation. Example of issues 
discussed above. 
 
Case Study 2: 
Siumu District: This district claimed the land approximately more than 1000 acres. 
The land is freehold and owned by a single owner. History of how come this man 
owned this land is unknown. But the land is already been surveyed and subdivided 
and legally registered under the Registration Act 1992/1993. The land is located 
behind customary lands of the district. The district to get their lands because they 
believed that land belongs to the district. Government tried to resolve the case.  
 
Case Study 3: 







Salelologa Township development: Negotiation had been done with the village in 
respect to their lands taken for town development. Is it fair to buy or lease the 
land? Consultation approach is very important and thus, worked in Samoa system. 
Effective liaison with villages and the community is paramount. Case is nearly 
completed.  
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ABSRACT 
 
Solomon Islands is a country of many islands. There are more then 900 islands and islets 
with 90 different dialects. Solomon Islands have a narrow economic base that depends on 
few primary products. There are numerous untapped natural resources in the Solomon 
Islands. Proper extraction of the untapped natural resources would go a long way in 
resuscitating the weak economy of the island country.  
 
Akin to other neighboring pacific countries, Solomon Islands have numerous land 
conflicts that threaten not only the economy but also the very fabric of the Solomon 
Islands society. This give the government challenge to find amicable solutions that is 
culturally sensitive in order to salvage the country from disintegration 
 
Given the herein before scenario it is of utmost importance that adequate conflict 
resolution methodologies are formulated and put in place to help revive the sick economy 
and unite the country once more. Lessons learnt from the symposium through discussions 
and presentations hopefully will assist in this regard.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 







CORE ISSUES OF LAND TENURE IN THE SOLOMON ISLANDS 
 
It must be made clear from the outset that issues discussed herein under do not represent 
the views of the Solomon Islands Government. Furthermore, the issues will not be 
broaden to include the more sensitive areas so as not to be misconstrued to the detriment 
of the author. 
  
The Solomon Islands Government is currently devoting all its resources to improving the 
low public perception of the Ministry of Lands and Housing, particularly the Department 
of Lands. The low public perception stems from the mal-administration by staff of the 
limited registered lands within the capital and the main provincial centers in the Solomon 
Islands. The issues concerning registered lands are two folds: 
   
The first issue is the historical context (Larmour 1985). According to Larmour, criticisms 
of land alienation stems from the fact that land was bought or taken for inadequate 
compensation (axes sticks of tobacco etc). He goes on to suggest that some land were 
taken under threat of violence; on the basis of misunderstanding; or from the wrong 
people. The original land owning groups have pressured successive governments to 
return the alienated lands to original owners. The government has no clear policy on the 
return of alienated lands to the original land owning groups. 
 
The second issue is to reduce the current backlog in formalizing land registration due to 
personalization of registration procedures.  Following a request by the Solomon Islands 
Government to strengthen the land administration of the Ministry of Lands and Housing, 
the Australian Government responded by engaging Dames and Moore NRM of Australia 
to manage the project. The project is known as the Solomon Islands Institutional 
Strengthening of Land Administration Project (SIISLAP). The project aims to bring back 
public confidence in the Ministry by implementing procedures to expedite the registration 
process. The project also aims to make the Ministry more accessible to customers 
especially in the rural areas and transparent.  
 
To address accessibility, the project plans to decentralize the Ministry to the provinces 
other then the current arrangement of seconding officers to the provinces. Under the new 
arrangement Solomon Islands will be divided into four regions with Honiara as the hub.  
A trial project is currently underway in the western region of the Solomon Islands. The 
regional office in Gizo is being renovated and to be equipped to trial the project. Two 
area agents are to be established on Taro in Choiseul Province and Seghe in the Western 
Province. The project aims to trial the decentralization of land administration in July 
2002. 
 
To ensure transparency, the project has redesign the office similar to arrangement 
currently practiced by the commercial banks. Officers will be working in an open 
environment and customers to be served at the front counter and not in individual room 
as is currently the practice. All staff to multi-skilled and overseen by a manager. All 
enquiries to be done at the front counter and the manager would ensure that service  
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delivery is carried out according to standard operating procedures and efficiently. The 
project aims to reinstate public confidence in the Ministry. 
 
The other issue concerns the registration of customary land. The Solomon Islands 
Government has no clear policy directive regarding customary land registration. 
However, a concept is currently in place to be developed further for adoption by the 
government at a later date. Under the concept, a body to be known as Tribal Lands Trusts 
is to be established to oversee tribal land registration. All land recordings to be carried 
out by the various lands owning tribes through own inicitive with no government 
involvement. Government will only assist with awareness programs to assist lands 
owning tribes with recordings. Government will not be seen as the judge as is currently 
practiced through the appointment of acquisition officers.  Upon receiving application 
from tribes the government will facilitate registration. All application will be put out on 
public notice for a period of three for any objections. At the end of three months notice 
and no objections was received, the application will be processed for registration upon 
completion of all registration procedures and settlement of required fees. 
 
The other issues are well documented by Kabutaulaka as cited in the consultancy report 
prepared by Associate Professor Spike Boydell of the Department of land management 
and development of the University of the South Pacific for the Food and Agriculture 
Organization (FAO) of the United Nations. 
 
 
 
ACCESS TO LAND AND NATURAL RESOURCES 
 
Access to alienated land both in Honiara and the provincial capital is becoming 
increasingly foreign as they have the necessary capital to carry on development required 
under the Lands and Titles Act. Solomon Islanders were given priority to acquire land for 
development but without the necessary capital to carry on the development envisioned.  
In almost all cased they take the easy way out by selling the plots to foreign corporations 
and individuals at higher prices. 
 
 Logging and mineral exploration in the Solomon Islands are undertaken by foreign 
corporation to the detriment of the environment and the rural populace (Boydell 2001). 
Rural communities needed to be protected from exploitation by foreign corporation. The 
need for educational awareness to assist resources owners is of vital importance if the 
trend is to be reversed at all.  
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TENURE SECURITY 
 
The Lands and Titles Act provides the legal framework for proper administration of 
alienated lands in the Solomon Islands. The act vested the authority to dispose off or 
acquire land on the Commissioner of Lands in the behalf of the Solomon Islands 
Government. The Registrar Generals Office within the Ministry of Justice and Legal 
Affairs facilitate registration of all titles over land allocation or acquisition made by the 
office of the Commissioner of Lands. 
 
Currently there is no legislation in force in the Solomon Islands governing customary 
land tenure. The current practise to acquire land from customary landowners for 
development purposes leaves little room for customary landowners to share in the 
development of the country. As such the customary landowners are not part of the 
development thus does not have the “sense of belonging”. The lack of the “sense of 
belonging” has often resulted in landowners taking out their frustration on the companies, 
which in turn impinge on tenure security. 
 
 
 
LAND ADMINISTRATION 
 
The need to strengthen land administration in the Solomon Islands is of paramount 
importance. Solomon Islands Government has seen the need thus the request for help as 
detailed under core issues hereto before. The success of the project depends largely on 
the part of existing staff to accept changes proposed by SIISLAP. Transparency and 
accountability are the over riding objectives of the project in an effort to bring back 
public confidence in the management of land in the Solomon Islands.  
 
The project will recommend ways to improve customary land registration at the later part 
of the project. 
 
 
 
GENDER ISSUES 
 
Solomon Islands akin to its South Pacific neighbor countries is striving to improve 
gender equality. The Melanesian Culture treated women as inferior to man. 
 
However, the tide is gradually changing for the better in favor of women in the Solomon 
Islands. Women are now taking up more responsible positions both in Government and 
the Private Sector. The Solomon Islands have women politicians, doctors, pilots, lawyers, 
engineers, chief executive officers etc. The women groups are becoming more and more 
vocal on development and social issues. Despite the upward trend, there is stillroom for 
improvements in other Ares.   
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DEMOGRAPHIC ISSUES 
 
 
The following discussion is based on the authors’ recollection of Solomon Islands 
demography in the absence of statistics. The recent census puts Solomon Islands 
population at just under half a million mark. Malaita  Province with a population of more 
then 100,000 is the most populated province in the Solomon Islands. Guadalcanal 
Province second with a total population of more then 90,000. The smallest province, 
Rennell and Bellona has a total population of just less than 5000. 
 
Solomon Islands have one of the world’s highest population growth rates of 3.2 percent. 
The unemployment figure is not immediately available. Approximately 40 percent of the 
population is under the age of 15. Approximately 75 percent of the population lives in the 
rural area under subsistence economy. Only about 10 percent of the total population is 
involved in the productive sector. 
 
It is clear from the above analysis that Solomon Islands has a high dependent population 
 
 
CASE STUDY 
 
Noro is an industrial town situated on the northwestern tip of New Georgia Island in the 
Western Province of the Solomon Islands. Noro Town occupies a plot of alienated land 
that resembles a peninsula that runs parallels the Hawthorn sound. Noro was favored 
ahead of Gizo (Capital Town of the Western Province) due to its deep harbour. 
 
Since the establishment of Noro Industrial Town, Solomon Taiyo Ltd, the biggest fishing 
operating in the Solomon Islands relocated its establishment from Tulagi in the Central 
Province to Noro. The relocation of Solomon Taiyo establishment to Noro resulted in 
influx of people both from other islands and from surrounding villages in search of 
employment. Solomon Taiyo is the second biggest employer during the pre-coup period. 
 
The sudden influx of people puts pressure on not only the limited infrastructures 
available, but also on the local environment and culture. It all erupted during the high of 
the ethnic tension that resulted in the temporary closure of Solomon Taiyo in 2001. The 
company has since re-opened but at a much reduced level. 
 
The other pressing issue facing Noro Industrial Town is the provision of a reliable water 
supply. Currently the township draws its supply from Ziata water sources. Ziata water 
source has been through numerous court cases between the various factions of the 
Kazukuru tribes since the colonial era. Amicable resolution of the Kazukuru land case 
would ensure continuity of Noro Industrial Town in the long run. 
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Core Issues of Land Tenure: 
 
•  All land in Tonga belongs to the Crown.  
•  The country has been divided into 42 estates. The monarch may grant to the nobles 


and titular chiefs one or more estates to become their hereditary estate.   
•  Sale of land is prohibited.  
•  Every Tongan Male, at the age of sixteen is entitled to farmland of not more than 3.34 


hectares from which to make a living, and a town or residential allotment between 
759m2 and 1631m2.   


•  A rent (tax) of eighty cents a year is imposed on farmland and none for town 
allotment.   


•  The Land Act forbids land holders from entering into any agreement for profit or 
benefit from the use of his holding other than that prescribed by the Act.   


•  Non-Tongans can only obtain land under leasehold tenure, subject to the approval of 
the Cabinet.   


•  The widow of a deceased land holder is entitled to a life interest over the lands of her 
deceased husband.  Such interest terminates if she remarries or is found guilty by the 
court of having committed adultery. 


•  Claim’s to heritable lands are only valid within the first twelve months of the death of 
the land holder. 


 
Access to Land & Natural Resources  
 
•  The country has been divided into 42 estates.  The ruling monarch may grant to the 


nobles and titular chiefs one or more estates to become their hereditary estates. 
•  Sale of land is prohibited. 
 
•  The Estate Holders are obliged to distribute land among the people to become their 


hereditary land, such that they have a town allotment as their home and a farm 
holding for their sustenance. 


•  Every Tongan male, at the age of sixteen is entitled to farmland of not more than 3.34 
hectares (the equivalent of the area bounded by a 100 fathoms square) for which to 
make a living, and a town or a residential allotment between 759m2 and 1631m2. 


•  The Land Act forbids land holders from entering into any agreement for profit or 
benefit from the use of his holding other than that prescribed by the Act. 







•  Non-Tongans can only obtain land under leasehold tenure, subject to the approval of 
the Cabinet.  Estate holders are allowed to lease out no more than five percent of the 
total area of their estate.  The other ninety-five percent is to be distributed as 
hereditary allotments of the indigenous people. 


 
•  No one is allowed to hold more than one hereditary farmland or town allotment. 
 
Natural Resources 
 
Due to lack of legislation on land use control and the extension of the mandates of the 
Ministry of Lands, Survey & Natural Resources to include Natural Resources, it 
appears that the Ministry focuses its attention towards natural resources and energy. 
 
The minerals, environment conservation and the energy resources were under the 
mandates of the Minister of Lands, Survey & Natural Resources.  In the year 2001, 
the Department of Environment was established under the Minister of Environment.  
Now it is only the minerals and the energy which are with the Minister of Lands. 
 
The Ministry of Lands is concerned directly with mineral resources, groundwater, 
seismology and geohazards.  It is important that attention is given to these areas given 
the contributions that they are making in terms of economic and social development 
in Tonga. 
 
Furthermore, the Ministry of Lands is in the business of managing abundant 
indigenous energy sources, promoting energy conservation for imported energy and 
application of energy which are economically and environmentally viable, and the 
result of which minimises losses. 
 
In the last decade the outer islands have been provided with solar lightnings, donors 
being developed countries. 
 


Land Administration 
 
The law relating to the land administration is vested upon the Ministry of Lands, Survey 
and Natural Resources (MLSNR) under a Minister, who has comprehensive powers. 
The Minister has been vested upon by law to: 
 
•  be the representative of the Crown in all matters relating to the land of Tonga; 
•  grant allotments to Tongan subjects duly entitled thereto by law; 
•  grant leases and permits with the consent of the Cabinet; 
•  issue permits for foreigners to reside upon the premises of a Tongan subject. 
•  act as Register – General of all titles to land. 
•  authorise all surveys for the purpose of defining legal boundaries of landed properties 


and order the opening of all new roads, but shall not close any road without the 
consent of the Cabinet; 







•  collect the rent from all the allotment and leases, and where the land leased is part of 
a hereditary small holding or estates, shall pay the rent to the Treasury and issue a 
voucher amounting to 90% in favour of the estate or the allotment holder; 


•  approve mortgages and assignments thereof. 
 


[Tonga Govt, 1988:12]. 
 


Also, under the Land Act, allocation of land as registered small holdings of the 
commoners, whether from Crown land or from any Hereditary estates of the nobles, is the 
Responsibility of the Minister of Lands. 
 
The Tongan Land Law now requires that if the applicant be lawfully residing on an 
Hereditary estate, the grant shall be made from such estate provided always that prior 
consultation with the estate holder must be made.  However, in reality, the estate holders 
have full control of their land and they claim exclusive responsibility for granting land to 
the people.  This shows that even though written laws exist, the Tongan traditional 
practices are still having great influence. 
 
Gender Issues 
 
A patrilineal, though not exclusive system of land ownership.  Upon the death of the 
lawful male holder of any farm land or town allotment his widow shall be entitled to a 
life estate in such allotment. 
 
Subject to the life estate of the widow, the succession to the land are as follows: 


- descent shall be traced from the last lawful male holder; 
- only person born in wedlock may inherit  
- the inheritance shall descend in the first place to the eldest son of the deceased 


holder or if such son is dead to the eldest male heir of the body of such son.  If 
the eldest son of the deceased holder be dead without leaving any male heir of 
his body the succession shall devolve upon the next eldest son of the holder or 
if such son is dead to the eldest male heir of such son’s body.  If the second 
son of the deceased holder be dead without leaving any male heir of his body 
the succession shall go to the next eldest son of the deceased holder or the 
eldest male heir of his body and so on taking all the deceased holder’s sons in 
succession in order of their ages; 


- if the holder dies without leaving any son or heir male then any unmarried 
daughter of the deceased holder shall inherit for her life and if there are two or 
more unmarried daughters they shall inherit all together jointly for their lives.  
The life estate of any daughter shall terminate on her marriage or upon proof 
in proceedings against her in the Land Court that she has committed adultery. 


- in the absence of any unmarried daughter an allotment shall descend to the 
deceased holder’s brother.  The succession goes to the deceased holder’s 
brothers in order of their ages. 







- in the absence of an heir the allotment if situate on Crown Land shall revert to 
the Crown and if situate on hereditary estate shall revert to the holder of such 
estate. 


 
A female may lease a farm land or a town allotment.  The maximum duration is 
for 20 years for farm land (tax) and 50 years for town allotment. 


 
Demographic Issues 
 
The most recently available data on land holding indicates that only 35% of the 1996 
male population could have been accommodated if they had chosen to exercise their 
rights to a full grant of heritable land as provided by the law. 
 
I  - CASE STUDIES: 
 
1. MARKET VALUE ASSESSMENT V. LAND TENURE SYSTEMS. 
 
IN THE COURT APPEAL OF TONGA 
ON APPEAL FROM THE      APPEAL NO.5/2000     
SUPREME COURT OF TONGA     APPEAL NO.6/2000 
 
        CA 5/2000 
BETWEEN : KINGDOM OF TONGA 


     - Appellant 
 
AND : LOTO’A HAVEA 


-    Respondent 
 


 
-    CA 6/2000 


BETWEEN : LOTO’AHAVEA 
  
       -   Cross - Appellant 
 
AND : KINGDOM OF TONGA 
       -  Cross - Respondent 
 
Coram : Burchett J 
  Tompkins J 
  Spender J 
 
Counsel : Mr Taumoepeau, Solicitor-General, for the Kingdom of Tonga 
  Ms Tonga for Loto’a Havea 
 
Date of hearing : 17 July 2001. 
Date of judgment : 27 July 2001.       







These two appeals were heard before the Court of Appeal during its session in July 2001. 
 
The issue arose from a claim by Loto’a Havea against Government for damages to his tax 
allotment in Vava’u as a result of the Ministry of Works quarrying part of his tax 
allotment.  In the Supreme Court Finnigan J had awarded damages of $9,526 in respect of 
loss of surface, and $17,500 for damages at large, including trespass onto land, tree loss 
and the loss of amenity.  Costs was awarded against Government: 
 
The Government appealed Finnigan J’s ruling on the basis that Government was not 
liable to pay damages in the sum of $27,026 because compensation was made in the 
agreement between Havea and Sione Tu’i.  The Government also appealed against the 
order to pay the whole costs to Loto’a Havea. Loto’a Havea then made a cross-appeal to 
increase the quantum of damages in accordance with the valuation report by Siope Lomu, 
a Government Valuer who assessed compensation in the sum of $112,000. 
 
In relation to the cross – appeal by Mr. Havea, the Court ruled that the valuation report by 
Mr. Lomu, the Government Valuer did not apply in the land tenure system here in Tonga.  
Land cannot be valued based on market value.  The cross-appeal by Mr. Havea was thus 
dismissed. 
 
Mr. Siope Lomu gave the evidence that the valuation method adopted was “common 
practice” in Tonga. 
 
Mr. Lomu has reached his assessment by a “before” value he calculated on the basis that 
he regarded the highest and best use of the subject allotment was as a subdivision of the 
property into “commercial accommodation units or smaller residential lots of at least 30 
perches (758m2) per lot.  He effected a notional subdivision, hence giving what was 
asserted to be a “fair market value” to the landholder of $150,000. 
 
Mr. Lomu agreed in cross examination that “in Tonga, you cannot purchase land”, and it 
was put to him that a method of valuation based on an open market for land could not be 
used in Tongan.  Yet in fact this was what Mr. Lomu did. 
 
The trial judge declined to accept that land in Tonga can appropriately be valued in a 
similar way to the valuation of freehold lands as a tradable commodity in an open market. 
 
According to the judgment, “Concepts such as market value that assumes a willing but 
not anxious vendor and purchaser, and free exposure to the market do not fit readily into 
Tonga land tenure, and it is beyond the mandate of the Court to introduce them. 
 
Comment: 
 
Over the years there have been increasing demand for residential plots of lands.  Firstly, 
this was confined to areas around Nuku’alofa and the adjacent towns in Tongatapu, but 
recently this have been noticeable in the main towns of the islands of Pangai and Vava’u. 
 







Owners of properties at the vicinity of the main towns had surrendered their rights in 
order for such lands to be allocated into town lots.  Landowners request to the Minister of 
Lands that such surrendered lands be allocated to family members, friends and relatives.  
In many cases, these intended allocations were in return for gifts, monetary terms etc.  
Although sale of land is prohibited but from such illegal transactions there exist the 
concept of “willing buyer willing seller”. 
 
As such, the Land Act should be amended to consider that the land to be valued based on 
market value. 
 
 
 
 
2. THE PRINCIPLE OF EQUITY 
 
IN THE SUPREME COURT OF TONGA    - NO. L.320/99 
LAND JURISDICTION 
NUKU’ALOFA REGISTRY 
 
 
BETWEEN  : 1. LEMEKI TAUMOEPEAU  - Plaintiffs; 


2.       PAULA TEU 
            3.         FATAFEHI KATOA 


 
AND  : 1. SILIVENUSI TAUMOEPEAU - Defendants; 
   2. TEVITA MISA FIFITA   
   3. MINISTER OF LANDS 
   
 
BEFORE HON JUSTICE FINNIGAN, SITTING WITH ASSESSOR, MR S.T. 
MANGISI 
 
 
Counsel: Mr. Fakahua for Plaintiffs, Mr Etika for First Defendant, 
  Mr. Tu’utafaiva for Second defendant, Mr Tapueluelu for Third Defendant 
 
Dates of Hearing:  14, 15, 16 & 17 March 2000 
Submissions Received: 3 April, 11 April, 13 April, 28 April, 5 May, 17 May 2000 
Date of Judgment:  24 May 2000 
 
The first defendant, the registered landholder has leased part of his land to the second 
defendant for a 60-year term.  The property is prime land, for commercial use at 
Nuku'alofa.  The plaintiffs claim that they have a prior right to stay in the land.  The 
plaintiffs have houses and trees on the property, and they refer to it as their home. 
 







The disputed lease land is lacre 2roods 00perches in area, being part of an allotment of 
3acres 2roods 08.4 perches in area.  “Palataisi” is the name of the allotment.  The land 
was initially granted to Vainikolo Taumoepeau in November 1926.  Upon his death it 
was transferred to his son Pauliasi in 1961, and upon his death in 1986 the land was again 
transferred to Silivenusi Taumoepeau the first defendant.  Vainikolo Taumoepeau did not 
subdivided “Palataisi” but he allocated parts of it to members of his family.  His 
allocations during his lifetime and the lifetime of his son and heir, Pauliasi were not 
challenged.  It was now over-ridden by the first defendant.  The plaintiffs challenge the 
action of the first defendant.  The plaintiffs and the first defendant are all Vainikolo’s 
grandchildren. 
 
The first plaintiff built his house in part of the disputed land in 1964.  One of his sons 
occupies this house.  The first plaintiff is the registered holder of a town allotment in 
Ha’apai which he inherited from his father Pauliasi’s brother, and claims an interest in 
“Palataisi” for his son. 
 
The second and third plaintiffs were born and grew up on the land.  Their mothers were 
Vainikolo’s daughters, who were allocated parts of the allotment on which to build 
houses.  Both houses remain on the allocated part of the land.  The plaintiffs were 
brought up in those houses.  In 1973 the second plaintiff went to live in America and left 
the house in which he had lived in Pauliasi’s hands, for him to rent out.  Pauliasi kept the 
rent.  Part of the house stands on the disputed lease.  The second plaintiff and his family 
has been living and working for the last 27 years in the United States.  His attachment to 
the disputed land is a family land.  He is a naturalised American citizen. 
 
The third plaintiff is a Tongan and he has been in America for over 30 years.  He claims 
an interest because part of the disputed land was given to his mother.  The mother of the 
third plaintiff is still alive, staying in the United States, but she makes no claim in this 
case. 
 
The first defendant is the heir and current registered holder of the whole allotment.  He 
gave a 60 years leased at $5000 per year of the disputed land for the second defendant for 
a gift of $700,000.  In accordance with the Land Act, Cabinet approved this lease as for 
commercial purpose. 
 
The plaintiffs are of the view that their families were given their lands by their 
grandfather.  They claim that they hold the land in a customary way.  The key to their 
case is the principle that allows equity in the land law.  The counsel for the plaintiffs 
submits that the lease to the second defendant be cancelled for there was a 
misrepresentation that caused a mistake or misunderstanding by the Minister of Lands, 
the third defendant.  The Minister of Lands should have been informed that the disputed 
land was currently occupied.  Their long-term occupancy and their family ties with the 
land was due to their grandfather’s allocations.   
 
 
 







Decision: 
 
The plaintiffs claim that it was the wish of their grandfather that their parents, children 
and grandchildren to live in peace and harmony as a family on the allotment. 
 
The judge ruled that the claim was not equitable and it cannot succeed.  Furthermore, he 
ruled that had Vainikolo made a promise, it was not a promise that bound his grandson 
the first defendant.  What was binding was the Land Act.  The whole allotment was 
transferred to the first defendant in 1986, for him to hold and to dispose of under the strict 
terms of the Land Act.  At this period of time a plaintiff was free to ask upon him to 
make a claim in order that his portion of land might be surrendered or a lease be 
processed to Cabinet.  There was no breach of promise by the first defendant.  The 
plaintiffs had no registered title, thus there was no breach of natural justice on the work 
of the Ministry of Lands.  Departing of one of Vainikolo’s daughters to the United States 
may not have seemed to her to be a breach of his wishes for she has made no claims. 
 
The Nationality Act stipulates that a Tonga subject who becomes naturalised in any 
foreign country ceases to be a Tongan subject.  The Land Act provides that those entitle 
to land is a Tonga subject by birth. 
 
The fact is that the first defendant has been the registered holder since 1986, and the 
houses of the plaintiffs though not the plaintiffs themselves, have been in the land during 
this period of time.  Two plaintiffs and a mother of one were not in the land for a long 
period and have not much interest in it.  The other plaintiff left also for a number of 
years, and his registered town allotment is located in Ha’apai.  The court ruled that they 
found no evidence to establish the facts of an equitable license. 
 
The judgment was accordingly entered for the defendants. 
 
Comment: 
 
1. That the law provides for occupiers of land that they had held in a customary way. 
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INTRODUCTION 
 
Economic Development is always accepted widely as a feasible 
determinant strategy of modern societies. It also stands as an 
ultimate national mandate for attaining the maximum possible living 
environment for individuals in a given societies. Tuvalu is a small 
remote state, lacking in easily exploitable natural resources. The 
country is particularly susceptible to external events and influences 
outside the government’s control. Inevitably, this leads to a degree 
of uncertainty which also reflects in the country’s’ development. 
Land in Tuvalu is regarded as an economic breeding resources and 
also an emblem of traditional dignity.  
 
Scattering over a vast area of ocean lies the nine tiny islands that 
makes up the independent sovereign state of Tuvalu. They are 
structurally of coral format with a total land area of 25 square 
kilometres. It stretches between 4o – 12o South and 174o East – 
178o West. The country is geographically remote in relation to major 
population and commercial centres. 
 
Tuvalu, being remote, small in size and increasing population with a 
premature political and economic profile recognises the utility of 
such strategy as a viable means of social and economic survival.  
Apart from its physical and locational features, which pose major 
economic constraint, land tenure system is another chief 
contributing factor. 
 
Good land management will undoubtedly can contribute to a better 
economic performance by encouraging investment in physical 
capital and mobilising domestic commercial capitals for investment. 
However, the current land tenure system allied up with government 
existing land policies are seen as major sources of confusions and 
uncertainties thus providing unfavourable outcome for development. 
 
The purpose of this paper is to address the major key components 
of the existing land tenure system, the major elements that provides 
obstacles to development and what strategies should be taken in 
order to provide a favourable situation for economic development. 
 
 
 
 







The Concept  
 
Basically, the present land tenure system and practices are the 
results of long and historical process of evolution, generalization, 
distortion and institutionalism. Apparently, it appears that Tuvalu has 
retained much of its traditional land tenure by merging its traditional 
setting in to codes that governs the use of land today.  
 
There are several tenurial arrangements in the country. These are 
the private lands, government acquired lands; leased lands; crown 
lands; public lands; communal lands; village lands; and Tuvalu 
Church lands.  The tenurial arrangement in the country was first 
based Kennedy Land Commission, which was later revised by Lake 
Land Commission in 1940. 
 
Traditional land tenure system is primarily based on kinship. Each 
individual Tuvaluan is known to be a landowner for land is being 
passed down from both their matrilineal and patrilineal side. Each 
landowner is therefore, entitled to two or more land owning units. 
 
Land owning units in Tuvalu can be sorted in to three categories 
namely; 
  


1. Kaitasi 
2. Vaevae 
3. Fakagamua 


 
•  Kaitasi 


 
The kaitasi form of ownership is the main dominant 
form of tenure in the customary lands. It usually 
includes lands owned by large extended families of up 
to third and fourth degree of cousinship. Literally, 
kaitasi can be defined as eating or sharing an interest 
in common. This means that 2 or more people have 
common interest in the land. This interest is not 
physically divide but rather a fractional part of one 
kaitasi interest. Furthermore, under this form of 
traditional ownership, one is free to dispose his partial 
interest provided it does not contradict with the 
governing codes to the use of customary land. 


 
 







•  Vaevae 
 
This concept means divided. This usually takes places 
when land hold under Kaitasi is divided among its 
member. This context is more similar to the simple 
concept in western form of tenure. This type of tenure 
is often a further breakdown the kaitasi and land into 
smaller units. Once land has been divided into smaller 
units then the owner to such unit is free to deal with 
his/her land. 


 
•  Fakagamua 
 


 
Fakagamua land is known as communal land. This 
type of land ownership is more or less the same as the 
kaitasi context except for the fact that fakagamua land 
cannot be divided. The sole supremacy for how it 
should be used is vested upon the chiefs and elders of 
the island community. 


 
 
 
Leasehold 
 
Most lands in Tuvalu are privately owned. Unlike the outer islands, 
large portions of the lands in Funafuti, especially in the main islet, 
are leased lands, mainly by the national government and other 
establishments for public, private and commercial purposes 
 
Leasehold tenure is known as an imported form of tenure into the 
country. It holds up quite a significant area of land. This tenure 
system was introduced into the country during the colonial days 
when the colonial administrators leased land from natives for 
developments. 
 
Today the major leaseholder is the government. Other public 
corporations also have leases. Terms of leases currently are limited 
to 25 years with a 5 years rental review. On the whole, leasehold 
land makes up 5% of land area in the country. 
 
 
 







System of Land Recording 
 
Basically, there are 2 systems of recording rights to and over land. 
 


1. Registration of deed system.  
This is the most common system that currently exists 
in Tuvalu. The registrations of deed system provide 
the facilities for repositing deeds of instruments 
evidencing titles. Although the facility is a public asset, 
it does not affect whatsoever on the validity of 
instruments recorded. 
 


In the Deed system all rights are recorded in a Deed Register 
retained in the Local Council’s Office on each islands. This 
system provides the facilities for the proper recording of interest 
in land, the validity of such interest is very much on the face value 
of the deed. 
 
In reality, one’s interest is retained in the register of deed, its 
physical whereabouts on the ground is controversial. The 
boundaries are so flexible from time to time thus resulting in a 
number of disputes. 
 
2. Registration of title system.  


This is totally different in concept. Ideally, it involves, 
first the accurate identification of each parcel of land 
which is to be made subject to the system, and 
secondly, the accurate recording of all the interest 
subsisting in each parcel of land.  


 
Technically, the concept is a departure from the imperfectness of 
the deed system to a system that the State guarantee security of 
tenure, quite enjoyment to titles being registered. 
 
Constraints 
 
Given the whole set of the existing land tenure system, there are 
a number of associated issues within the system that poses 
major constraints on economic development in the country. 
 
 The present system of managing land is believed to be a source 
of confusion to all sectors in the economy.  
 







1. Subsistence Use of Land 
 
Subsistence use of land is a typical forms of economy 
common to most Pacific societies and in particular the 
primitive settings. The current form of ownerships to land in 
Tuvalu namely; Kaitasi, Vaevae and Fakagamua are totally 
engaged in subsistence use. 
 
Under this form of tenure, land is collectively cultivated and the 
yields produce will be equally shared for subsistence use. 
Traditional use of land or subsistence use of land was indeed 
helpful in the olden days for it strengthen the traditional links 
between one kaitasi unit. However, the idea of individualism 
appears and thus these values exhausted. 
 
Land under this type of ownership do have multiple rights to it. 
Therefore, landowners are not motivated to put extra effort to 
developing it for economic return for fear of not reaping the 
maximum benefits out of it. Due to the above problem, most 
land are left idle and undeveloped. In the pass, there have 
been attempts by members of a Kaitasi unit to commercialise 
the use of idle lands but turns out unsuccessful. This is 
basically derived from the fact that such ownerships were 
culturally designed for subsistence use only. 
 
It is undoubtedly that this concept of ownership will bring about 
distortion to economic development. It will only lag 
development behind.  
 
2. Ambiguity of Titles 
 
Ambiguity of titles is one of the problem emerged from the use 
of the current tenure system. This problem has been 
encountered since the implementation of the registration of 
Deeds way back forty years. 
 
In most cases, there is more than one registered interest on a 
single unit. This has caused major confusion as to who is the 
sole proprietor to such units. This problem is classified as a 
very serious case for it will hinders land development projects. 
Inevitably, lands associated with these problems are often 
neglected. Result from the cadastral survey project reveals 
that a figure of 600 cases has this problem. 







 
 
3. Land Boundary Flexibility 
 
Before the cadastral survey was conduct in Tuvalu, land 
boundaries under the present land tenure were not recorded. 
The island lands court is the only body that can determine the 
boundaries if there is a dispute over boundary. If a land 
boundary is disputed today, the same boundary if disputed in 
future will rarely be able to fixed today given the fact that the 
responsible courts do not have the right equipment’s that will 
given some accurate and consistent answers.  
 
Even after the cadastral survey of all boundaries was done, 
people still insisted on its reliability. This will of course impede 
the provision of incentives to development. 
 
4. Land Fragmentation 
 
Under the present land tenure system whereby land is 
accessible to every individual passed down from both the 
father and mother’s lineage, there is a very high probability 
that land sizes will be downsize due to fragmentation. Land 
conveyancing is another factor that contributes to the 
captioned constraint. Normally, land transfer often occurs in a 
case of an adoption and gifts or presents.  
 
Given this traditionally mode of conveyancing and the 
increasingly demand for land due to increase in population, 
one can easily imagine the rapid degradation in land size due 
to fragmentation. If this concept continues, then land parcel 
will not be economically viable for development unless to 
convert to some other tenure like lease. 
 
5. Conservatism 
 
Tuvaluans view land as their very mean of existing. The 
traditional concept of land owning units is somewhat different 
from the western concept. Land in the western concept is 
considered as a factor of production. Traditionally, it is a 
prestige in the community.  A person having more lands in a 
given community unites in the decision making process. 
 







Another traditional view of land that it is a free gift from above 
and therefore to part with ones land means degrading ones 
prestige in the community.  
 
This is one of the core issues that hamper national 
development. 


 
Access to Land and Natural Resources 
 
As highlighted above, every Tuvaluan is born to be a landowner. 
Tuvaluan considered land as an economic breeding ground and 
at the same time treasuring it as an original local asset. It is upon 
this basis that we witnessed that all endeavours we injected to 
maximise return over the use of land should be directed in such a 
manner that will sustain and promote a true model of these 
values. Every individual has access to both from his/her father 
and mother’s lineage. 
 
Since Tuvalu is a small and remote country, it is also have very 
limited natural resources. With its very limited resource, no one is 
restricted from it in terms of access and usage but the problem on 
access to land for commercial purposes is on the rise. Most 
individuals have rights in a number of parcels, each relatively 
small in size, tend to be scattered over the island, thus giving 
access to the fullest possible spectrum of resources. 
 
Tenure Security 
 
Tenure security can also be depicted as a contributing factor to 
economic development. The current system of tenure cannot 
guarantee the status of tenure security.  As indicated earlier, 
validity of ones interest in land is entirely dependent on the face 
value of his title in the deed register. With the current system of 
management of the deed register, there is no precise support to 
the accuracies of title and details in the deed register. This means 
that this system have a lot of defects, which downgrades the 
validity of information therein thus, exposing them to legal and 
equitable confrontations. 
 
This is somewhat a discouragement to investors who intend to 
invest in land. 
 
 







Land Administration 
 
The administration of the system is under the full responsibility of 
the Director of Lands and Survey who directs the procedures to 
be adopted in the management and maintenance of the system. 
All amendments to the register of deed should be an official order 
from the lands court or any other superior court. 
  
All disputes relating to boundaries and interest to land is dealt 
firstly by lands court in each island. The Lands Appeal Panel will 
entertain any appeal against the decision made by the island 
court, a court superior to the island lands court. 
 
There is only one legislative that governs the system and that is 
Native Lands Act. Under this provision of act, the lands appeal 
panel and the high court will only be allowed to hear an appeal on 
cases where there is a question of law. 
 
Along side the above legislative, there are also subsidiary 
legislation under the same act, which altogether function towards 
a better administration of land in Tuvalu. They are namely; 
 
! Administrations of Deceased Native Estate Regulation 


– is a legislation that determines for the administration of the 
estate of the deceased native. 


 
! Native Land Lease Regulation 


- this legislation determines the procedure of formulating 
leases and subleases 


 
! Native Lands Code 


- this is the most important legislative out of the lot for it 
determines the regulations concerning land. It gives 
assistance to the lands court in deciding land dispute. All 
legislation provided is originally traditional customs that have 
been codified to the existing Native Lands Act. 


 
! Prescriptions of Fees Regulation 


- this legislation provide the various fees to be raised for 
administering the above services. 


 
 
 







Gender Issues 
 
Generally, the Tuvalu society is known as a patriarchal society 
whereby it is male dominated. Male is by merit the head of every 
traditional setting. In terms of land, there is not much variation in 
the distribution of land amongst the male and females but there is 
always the question of male superiority. In cases whereby there 
is no male in the family or all the male have deceased, then next 
sole owner to land is a female. 
 
This is probably a result from the right that descendants of both 
sexes have to share in a parental estate. Even though the above 
sounds like gender equality, male is said to be the fundamental 
figure in decision-making.  Any favouring of male probably 
involves the size of land and productivity. 
 
Demographic Issues 
 
This is one significant issue that hinders national economic 
development and needs publicity. Tuvalu having a very small 
land area is currently over populated. According to source, the 
population density on the capital is 1607 person per square 
kilometre. There is an increase in population from the last census 
period (i.e. 1991) by 29%.  Considering these figures, it is evident 
that if the above figure is allowed to couple up in half the initial 
period, land parcel will not be economically viable for economic 
development. 
 
Currently, the capital of Tuvalu, Funafuti, is facing a major 
problem concerning housing. This is due to the fact that the 
capital is overpopulated. Some households consist of up to four 
nuclear families. This is clear indication that there is not enough 
space for people to live in. Lack of space will definitely be 
unfavourable for economic development. 
 
Land Valuation 
 
The standard valuation is not applicable here in Tuvalu at present 
due to the fact that valuation relies on the ability to compare rents 
of similar land. The government is the only body capable of 
leasing large tract of land for development, and the land market, 
which is very small and imperfect as in developed parcels of land. 







Legal aspects of land avoid it from identifying its real value and 
thus slim down the chance of property development. 
 
On the basis of rent (price of land), it is a matter of agreement 
between the lessor and the lessee. After the recent rent review, 
the lessor and the lessee agreed to give a land price of $2,500 
per acre. 
 
The only reliable guide to the value of land is the actual 
transactions in land, which are at arm length. This requires and 
active, and more perfect land market than currently exists. 


 
Strategies 
 


 It is envisage that effective management of land would contribute 
to a better economic performance thus enabling investment in 
physical capital, and by mobilising domestic capital for 
investment. This will certainly work towards promotion of the 
quality of life for all. In order to achieve a quality life the following 
strategies are encouraged to be implemented at first. 
! Legalise all land boundaries information to avoid disputes 
! Set up counteract legislation  
! Promote public awareness 
! Upgrade human resources 


 
Conclusion. 
 
The whole object of this paper is to address the main problems of 
the tenure system used in Tuvalu, which obstruct the growth of 
economic development. Some of the possible strategies are also 
highlighted in ways that can improve the tenure system used. 
Although this may sound easy in principle, it is expected that the 
authentic handling of it will encounter major opposition. 
 


 
 


 
 
 
 
 
 
 


 







Case Study: Tuvalu 
 
 
On the 1st of October 1975, the government acquired land from 
Funafuti Landowners for a period of 99 years. The reason being 
for acquisition is the belated response or consent from Funafuti 
landowners for the government to use up land for government 
purposes. In 1992, Tuvalu government abolished the concept of 
land acquisition and return it to customary owners. Currently, the 
government is leasing land from landowners for a maximum 
period of 25 years. 
 
The traditional systems of tenure practise in Tuvalu have indeed 
slowed down the progress of development. The government 
being the main economic developer finds it very rigid to deal with 
land. Most of the developments in Tuvalu are being set up on the 
main capital of Tuvalu, Funafuti. Land is vested in the customary 
owners and negotiating land is quite an intensive task. 
 
Customary landowners in Tuvalu view land as the only supply of 
income for them since there is no major source of natural 
resources that can be extracted from the land. With the above 
inspiration, landowner in several occasions proved to the 
government that they retain land value in their hearts. 
 
On a recent development on the island, that is, Tuvalu Road 
Upgrading Project, everyone witnessed most of the above-
mentioned constraints. People ended squabble over a parcel of 
claiming to be his. The problem of boundary flexibility does 
transpire here. Auspiciously, people did not reach to such extend 
as killing one another just for land. The progress of the project is 
always lagged behind by uncertainties to land. 
 
The Island Lands Court during this period experienced a very 
tight schedule in trying to solve all land disputes. Tuvalu is a 
country with lack of resources, lack of land cultivable area, lack of 
infrastructure, finance and legislation is expected for these 
ongoing challenges to occur. 
 
The government has so many plans for the better Tuvalu in 
future. Currently, it has set up a decentralisation policy which has 
come into operation early this year, undoubtedly will require a 







substantial tract of lands to accommodate infrastructure 
developments and other national development requirements. 
 
Disputes over land have never been slowed down over the past. 
As the population is increasing the kaitasi increases as well. The 
increase in the number of people in one kaitasi means that land 
fragmentation will be practise and thus hinders development. 
 
Resolution to land disputes has been the sole responsibility of the 
island lands court with the assistance of the government body, 
the Lands and Survey Department. In some cases of customary 
land, resolutions to these problems are at the chiefs and elders of 
the community. 
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Introduction 
The intention of this paper is to reflect on Vanuatu’s development towards customary 
land rights and the implications between Custom (Law) and the modern Law. 
Especially, the distinction between land use rights in custom, ownership in custom 
and the decision of the courts. Example, article 74 of the Constitution clearly states 
“…….. and their descendents”. During the last 100 years, the recognition of land use 
rights in custom may be technically termed as ownership. For instance a man, say 
John ploughs the field on land owned by his bigger brother who is the custom owner. 
His bigger brother is a disable and has become dependent. Should land use rights be 
practically termed as ownership right. The paper also explore issues for community 
based approaches to land administration could be developed and access other similar 
approaches that may help “katem daon” reduce land issues from the politics of 
linearity. 
 
The paper also explores alternative solutions that may mean revisions of the present 
legislations and the administrative practices created since independence. 
 
Is it technically true that there is no win or loose battle (land ownership) on 
Melanesia? 
 
1. Core issues of Land Tenure  
Determination of land ownership in custom with reference to Chapter 12 of the 
Republic’s Constitution (Chap. 12: 73, “All lands in the Republic belong to the 
indigenous custom owners and their descendants”, and 74.” The rules of custom shall 
form the basis of ownership and use of land in the Republic) still remain amongst 
other related issues such as squatters (in urban or rural areas) and encroachments (into 
Dark bush, forest or farmland) especially on the island of Efate and, disputes between 
investors and disputing land claimants on leased land, are issues importance. 
 
Disturbances have put an halt to some commercial Leases on Efate. 
 
Ownership is custom, in a much broad sense in regarded by many (Ni Vanuatu) as to 
who first appeared or had first contact with land. Its logical conclusion could mean 
that everyone would return to the land where they belong before the disturbances 
caused by the first arrival of the white-man or tribal wars. However, the claims of 
custom ownership with reference to article 74 of the Constitution has re-opens 
questions of ownership using terms such as “life blood” or descendants through male 
or female or both. 







 
At present, land acquisition for development purposes in often time consuming and 
difficult. Traditional Land rights are not recorded in a written form but are passed on 
orally from one generation of custom owners to the next. As a result, there is often a 
lack of clarity and conflicting claims to customary land rights. 
 
Inter marriages in villages and islands between clan members or with other clans has 
been another contributing factor. As quoted here under a passage from Land Tenure in 
the Pacific – edited by Ron Crocombe at page 254. 
“Lineality varies. The people in the Southern most islands were patrilineal. Those of 
the Central Islands – Matrilineal. North of them was another bank of patrilineal an 
din the North and East people were again matrilineal did not lead to great variations 
in tenure patterns except of inheritance of clans and control of land, but they do not 
confuse those who are not familiar with the subtleties of lineality.” 
 
For example, John from Aneityum (Patrinineal) marries Juliana from Pentecost 
(Matrilineal). Although Juliana has customary ownership on lands on Pentecost, 
practically she looses ownership rights but retains rights to use land. Will her brother 
Bill on Pentecost has rights of ownership as being the only brother or should there be 
a customary compensation towards Julian for loosing her rights? 
 
The politics of linearlity is seen as centre issues in land conflict in some areas of 
Vanuatu. Strictly, the people of Efate were patrilineal and it is practically adopted and 
recognized by the Vaturisu Council of Chiefs of Efate. However, if a man claims land 
under his grandfather’s name but uses his grandmother’s name is court proceedings 
would it be correct to say that customary evolution may be the effect of politics of 
lineality. Example if a Court declares that, The court is satisfy and declare that John 
and his descendant (3rd party) have the same perpetual rights to occupy, use and enjoy 
the land known as ……  These rights include planting of crops, gardening, build a 
house and live on the land nut is subject to any restriction by government. These 
rights also include receiving rents and other profits. What is the legality of this 
judgment in custom if the first and second claimants are declared as customary land 
owners. 
 
The absence of formal legal title to customary land should be given priority for a new 
legislation for registering customary lands as a measure to reduce land disputes. 
However, with the establishment of the Lands Tribunal, disputes will likely resolve 
and remove the backlog of land cases pending before the island courts and the 
Supreme Court. (Customary Lands Tribunal Act No 1 of 2001 Pending Court Cases 
Part 5: (a) “a person is a party to a proceeding before the Supreme Court or an Island 
Court relating to a dispute about customary land”; and (b) “the person applies to the 
Court to have the proceeding withdrawn and the dispute dealt with under this Act; 
and …” 
Pending cases will have to be withdrawn by original claimants and counter claimants, 
and disputes dealt under the Lands Tribunal Act. 
 







2. Access to land and Natural resources 
Recognising customary and common rights to assets and resources is important for 
compensating customary landowners, tenants, occupancy, lessees and the investors. 
 
Population growth or natural disasters in some islands will require the Government to 
acquire land for resettlement. Although Vanuatu has legislation for the government to 
acquire land for public use (Land Acquisition Act), resettlement of people from one 
island to another island is another major land issue in the years ahead. 
 
However, in the early 1950’s the Colonial Government involvement in resettling the 
people of Maat village on Ambrym island to Efate, and the people of Lopevi to Ngala, 
South Epi before independence was probably a positive move to save peoples live 
from volcano eruptions. However, the question of custom ownership as referred to the 
Mama Law (Constitution) has re-open discussions relating to custom ownership in 
both islands of Efate and Epi. And in order to accomplish this task, special attention 
and measures would have to be taken in policy planning and implementing 
resettlement and recognizing that resettlement represents an opportunity to help them 
improve their status. For instance on Epi, the case in itself has developed disturbances 
as the Lopevi people do not want to compensate the land owners for the loss of their 
land including cattle and all improvements thereon and they do not want to vacate the 
land. 
 
Access to natural resources and mining activities should be subject to an 
environmental impact assessment process and, should be required to establish 
appropriate environmental management plans as a condition for their approval to 
operate. Particularly in respect of the prevention of pollution, conserving and 
preventing the exploration and waste of minerals, the use of water resources, the 
removal and use of trees and the restoration or rehabilitation of mining and quarry 
areas. Environmental information should be submitted rehabilitation of mining and 
quarry areas. Environmental information should be submitted as an essential part of 
every application for an exploration, prospecting or mining license, and with 
applications for mining permit. Uncontrolled use of sand and coral aggregate is 
causing coastal erosion. An appropriate legal and institutional structure needs to be 
created to exercise greater control over the extraction of deposits of gravel in stream 
beds. The island of Santo and Efate are good examples where concern has been raised 
over the uncontrolled use of sand and coral on as a result of erosion. 
 
Legal and financial mechanisms should be established to ensure that mining 
companies fully rehabilitate or restore land affected by mining or exploration 
activities, so that the burden of environmental degradation or rehabilitation is not 
passed onto the community and the government. Forari manganese mining in the 60s 
on Efate is a good example. 
 
Access and use of land for mining purposes under the prospecting and mining licenses 
and the need for the mining companies to separately negotiate with the land owners 
may be as a negative in assessing risk in Vanuatu caused by mining companies and 
financial institutions which support them. A subject that carries high expectations 
from landowners and in most cases have been the subject of actual or threatened 
closures (Bouganville Mines PNG). The case is seen as a lack of community 







understanding of the fundamental principle that mineral resources are held by the 
State on behalf of all the people and not only the customary land owners. 
 
It may well be that in forcing companies to negotiate early with the land owners could 
be a constructive opportunity to establish a sound basis for an on going relationship as 
the best course and companies will have to take the system as they find it. 
 
However, it will be encouraging if the Government could establish the most effective 
possible mechanisms for early educational programmes, for ongoing and continuous 
consultation between the Government and landowners, and landowners and mining 
companies for the resolution of disputes between landowners and mining companies. 
 
3. Tenure Security 
Current land laws do not specifically cover all types of losses and therefore require a 
court of Law for determination. 
While there are written records of land ownership in urban areas only, and in areas 
where land has been leased, customary owned land cannot be used as security for 
loans. This in turn, makes financing a small business by custom owners on their land 
very difficult. 
Ways need to be found to make it possible to offer land as security for loans from 
financial institutions (such as banks, credit unions, insurance companies, etc.) and 
thus unlock the potential value (capital) that can be derived from land when land 
becomes part of a formal property portfolio. This will release large amounts of capital 
for use for private sector development. 
 
Many of the leases issued in 1980 have no option for extensions and some have only 
30 years to run. Investors are unlikely to regard a 30-year lease as being worth while 
for purposes of investment. Three (3) separate examples should spell out the 
difference –a) A Commercial Lease granted by the Vila Urban Land Corporation to 
Societte Mellanesienne D’entreprises et De Traveaux Ardimanni Bendetti – Land title 
11/0J24/001 – Lease schedule 4 (b) “If the leassee shall be desirous of taking a lease 
of the demised land for not more than 25 years from the expiration of the term hereby 
granted and shall not less than twelve and not  more than forty-eight months before 
the expiration of the term hereby granted give to the lessor notice in writing of such 
desire an dif he shall have paid the rent hereby reserved and shall have performed 
and observed the several stipulations herein contained of the tenancy hereby created 
then the lessor may let the demised land to the lessee for a further term of not more 
than 25 years from the expiration of the term hereby granted at a rent to be agreed”. 
The State Law office has advised that the provis ion for renewal or extension is illegal 
according to law. 
 
b) Commercial (urban) Lease issued by the Department of Lands on December 2000  
to Bladiniere Estates Limited – Title 11/0J23/048, The term of the lease is 75 years 
and there is no provisions for new negotiations for a further term. 
 
c) Agricultural lease (rural) between the Mele Trustees and SONO S.A.R.L. a local 
company incorporated under the French Law, Title 12/0631/004. Lease schedule 3 (s) 
Agreements by the Lessee, “On expiration of the said term or other sooner 
determination of the leases, peacefully and quietly to deliver up vacant possession of 
the demised land including all improvements there on to the lessor”. 







 
The three-(3) examples have clearly called for an urgent need to review the present 
land legislation as well as policy guideline in order to provide security for lessees, 
investors and custom land owners and the country in order to maintain stability. 
 
The Strata Title Law will facilitate condominium ownership of properties. This law 
will help small investors to acquire property (This will help improve the efficiency of 
administration through further capacity strengthening, including improvement of land  
mapping, registration of customary land, and the streamlining of land acquisition 
procedures). 
 
4. Land Administration 
Policy guideline – review of all lease(s) schedules. 
In the absence of national or state legal and policy frameworks for eligibility and 
entitlements, new policies may be required. There is a need to draw up policies to 
meet custom owner’s engagement in the economic sector development as private 
bank policies do not cater for custom lands micro schemes. 
 
After 20 years of independence, a realistic policy and a systematic approach on teh 
basic economic and public policy concept that influences people in their decisions 
concerning possession and use of land and how these dealings and transactions are to 
be regulated. 
 
The government is therefore constantly expected to play a leading role in promoting 
the changes in order to cater for avenues for progress in land management and 
development to protect the interest and rights of the indigenous customary land 
owners. 
 
In achieving a policy that will help indigenous Ni Vanuatu and investors to work in a 
stable environment, the following identified goals should be made to review present 
land legislation. 
 


- Distribution of ownership, tenancy, occupancy and rights to use land among 
citizens who wish to exercise these rights by providing land to intending users 
and regulate lease holding size and productive potential to permit opportunity 
for land development. 


- Appropriate land management and dispute resolution techniques and operating 
arrangements in all level of government, provincial governments, chiefs and 
landowners that encourage efficiency in the ownership, disposition, 
development and use of land. 


- Arrangements that offer economic opportunities, security and stability to land 
users, lessees and investors. 


- Arrangements that will lead to a sustainable use or development and 
conservation of the socio-economic value of land (being addressed in the Land 
Use Policy). Opening up of the present land tenure system, and refinement of 
land legislation to provide for a cohesive and transparent land administration. 


 
Also to develop a policy for slum and squatter settlements, in urban areas. 
 







5. Gender Issues 
Human resource management 
Chiefs, elders and women who have knowledge in custom will need continuous 
updating and improvement in group and cooperative management, a sensitive 
bureaucracy, responsive provincial government and last but not least – good 
programme and project management. For example, in regard to group and cooperative 
management will help in resolving land conflicts. This will in turn be implemented 
through an agreement from the customary land owners for cooperative management. 
Seeing that custom practices differ in most islands – careful approach to solving 
disputes should have social and economic considerations. 
 
Determination and qualification of adjudicators in custom may inc lude women in 
some of our islands where their knowledge in custom is recognized. Pentecost island 
in the Penama Province in the eastern part of Vanuatu is a good example, where 
women hold chiefly titles and owned land. However, a custom principal chief in the 
village, area or island will appoint land Tribunal adjudicators (Customary Land 
Tribunal Act Part 8 2 (b) “Two other chiefs or elders of the village appointed by the 
principal chief . . .” and thus revive the question as to what qualification and criteria 
do women are recognized in their custom as having status when land issues are in 
consideration. Practically, it is usually the men (uncles, grandfather or father and son) 
who make the decision about what is to be done on the land. 
 
Finally, the needs and problems of women affected by cultural traditions and 
ideologies are being seen different from men when compared with the western culture 
particularly in terms of social support, services, employment, and means of 
subsistence for survival. For example, in law issues, women might face greater 
difficulty then men, because men are regarded as heads of households. Women only 
need special attention in areas where woman are recognized as chiefs and land owners 
or have educational qualification, skills, or work experience compared to men. This 
may raise certain question for custom practices that must provide a process and 
opportunities for women participation as adjudicators in a village, area or island land 
tribunal. 
 
6. Demographic Issues 
Although the basis of custom ownership and land use rights in held in custom, there 
are positive factors which encourages settlement, especially in the urban area of Port 
Vila. Without the benefit of a sophisticated survey and analysis a trip around Port Vila 
will provide overwhelming evidence of the existence of unsatisfactory, overcrowded 
and potentially unhealthy housing conditions. Some squatter’s settlement, example – 
seaside Tongoa, are long-term established communities with totally inadequate 
shelter, water supply, toilet and waste disposal facilities. The rapid urban growth of 
the last 20 years has not been accompanied by a similar growth in local housing 
construction and there is little evidence to suggest that the expanding urban, Ni 
Vanuatu populations are being housed satisfactorily. 
 
A significant number of urban households still rely on either shared toilets facilities or 
on VIP or other pit latrine facilities. Non-flash toilets are generally used in squatter 
settlements although no specific data are currently available as it is widely recognized 
that many toilet facilities are inadequately built, and are improperly maintained, 
adding to potential health risks. 







 
For Port Vila alone, broad examination of aerial photographs of the town indicated 
that there are few large areas of undeveloped, in particular uncommitted, land at Fresh 
water, Ohlen and Tassiriki. Large part of Fresh water is leased to the National 
Housing Corporation, Ohlen is closed to the Tagabe Water Supply catchment area and 
therefore requires further geological and hydrological investigation before land is 
allocated for development. Tassiriki is reserved for the National Sports Center. 
 
It seems perfectly clear that some radical re-thinking and planning of urban housing 
development policy and housing land availability should be given a priority 
consideration, especially if the urban growing  population is to be housed within the 
present Municipal boundary – an unlikely solution. For lager plots sizes require more 
land – and medium long-term answer is to expand the planned area of Port Vila 
beyond the existing Municipal boundaries and bring the semi-urban area under 
control for a coordinated urban physical plan. It is an issue that needs urgent 
consideration and resolution before unplanned peri-urban development and distort 
ruin any realistic chance of providing a properly planned, and socially acceptable 
residential area. 
 
One significant demographics trend in the last 10 years has been the growth of 
population of Port Vila compared to the rest of the country. Port Vila has attracted 
more people from the outer islands as well as investors from overseas. One point is 
worth noting is the over populated areas are losing population in a technical sense that 
there is a tendency for people to move out of the town central business district into 
neighboring “rural” areas. Example on Efate island most people are moving towards 
the Teouma Dark bush area for subsistence farming and illegal settlement (Squatters). 
 
One of the biggest issues that remains to be seen by the government is the possible 
extension of the urban boundaries of Port Vila which would require negotiation with 
the customary land owners. A sensitive issue that may have political, social and 
economic implications. 
 
7. Case studies – No. 1 Settlement of the Pentecost and Maewo people on Efate 
The settlement of people from South Pentecost, Central Pentecost and South Maewo 
at Samma Vilage-North of Efate, Shefa province took place between 1870 and 1930s 
through arrangements made by chief Benjamin Manlaesinu (not ordained at that time) 
son of the paramount chief Marik Malu Manlaesinu. 
 
Originally from the island of Pentecost and Meowo in the Penama province, these 
people were brought in to Efate island in order to plant coconuts, cotton and coffee 
plantations. 
 
The development leading towards the acquisition of land on Efate island, was initiated 
through contact with chief Benjamin Manlaesinu who was also a member of labourers 
of the Undine Bay Plantation (Worokop) and Lakenasua plantation. It was there that 
some Pentecost men made close contact and were treated as friends with the people of 
Emua and then demanded for a piece of land for their settlement. 
 







The chief of Emua Village, Chief Raymon Morris Marongoe said, “there were about 9 
men with their wives and children arrived at Andine Bay plantation on the 27th 
January 1929. Land ownership payment of 60 pounds was paid to Chief Benjamin 
Manlaesinu. The money payment at the time was used and intended as a once and for 
all payment. 
 
Since independence, the interpretation of the constitution by the local people through 
out Vanuatu is for all lands reverted to the original custom landowners. The issue in 
itself places difficulty for proper explanation in reference to the constitution, however, 
Chief Marongoe said, “My people numbering about 256 have had good relations since 
then and that a common understanding between people of Saama and Emua is firm on 
the common grounds that rights to land use has only existed since their settlement and 
strongly reaffirms that ownership to land remains under his jurisdiction. 
 
It was 1975 that the Samma people acquired other parcels of land from the main road 
to the bottom of the hill. The demand was mainly for gardening. Land acquisition was 
the result of population growth. 
 
Chief Marongoe said he and his people used to receive “Nasautonga” or gifts of mats, 
yams, bananas and other root-crops as a reward or payment as a form of saying thank 
you for the use of land and other rights such as fishing and hunting for community. 
But a couple of years ago, Chief Marongoe stopped the “Nasautonga” saying that as a 
result of high inflation and high cost of living, he and his village council have decided 
not to receive “Nasautonga” reasoning that the Saama people should fully engage 
themselves in promoting their community status. 
 
Chief Ramond strongly reaffirm that land disputes or land differences in the last 120 
years is not an issue and that the Saama and Emua Community shared a friendly and 
peaceful relationship atmosphere since the first arrival of their ancestors to Efate. 
With a total of 200 (+) number of men and women in the village of Saama, inter 
marraiages with the nearby villages and other shore islands of Efate such as Nguna 
has strengthened their relationships. 
 
The land is custom land with no legal title, which logically indicates a strong respect 
towards custom. However, as the population increases, it is evident that land 
differences may arise in the near future. Chief Marongoe further made remarks that 
there was a “raorao” or dispute towards hunting boundaries. He added, “Saama men 
went hunting for wild animals and caught one inside the hunting boundary of Siviri 
village but their differences was resolved after peaceful toktok and custom 
ceremonies. 
 
Today Saama village is a recognized village associated with villages on the island of 
Efate and its offshore islands. 
 
It is contemplated that leasehold title may provide more security for the people of 
Saama. 
 







No. 2 Land Status amongst the Mele Maat people – Efate 
 
The people of Mele-Maat village originally came from Maat village on South East of 
Ambrym island in the Malampa Province. The evacuation took place during 1950-51 
due to the eruption of the volcanoes on Ambrym. The evacuation was an arrangement 
made by the Condominium Government of Britain and France in the New Hebrides 
(Vanuatu). 
 
It is now some 50 years of settlement by the Mele Maat people with a total population 
of about 500. Inter relationships and mixed marriages between the two villages 
remains strong. 
 
Land acquisitions were possible with the help of the Condominium Government, the 
Presbyterian Church and a French alienator. It was through negotiations that land 
transactions were made for lands adjacent to where the village is located today. 
 
Custom ceremonies between the two communities, took place around 1979 and 
witnessed by children, young people, village elders, councilors and chiefs concluded 
with exchange of pig killings, yams, mats etc.. was to enforce the recognition of lands 
occupied by the Mele Maat people. The custom ceremony also signifies long term 
harmonious relations between both communities. And it is commonly understood that 
the ceremony was in order for the Maat people to acquire rights to use land for 
subsistence framing, hunting and settlement which also includes fishing rights. 
(Tonkinson 1984). 
 
After 22 years of settlement, the question of customary land ownership is being 
highlighted as a consequence of the population growth, development projects (such as 
the Evergreen Cascade) including part of their physical or non physical assets, i.e. 
communities, productive lands, resources such as forests, range lands, fishing areas, 
commercial sites, commercial properties, tenancy, income – earning opportunities, 
social and cultural networks and activities. 
 
And finally, rights to use land permanently (or intended to last indefinitely) and 
ownership of land in custom may practically be termed as two separate components? 
An interesting subject matter for the newly established Lands Tribunal in Vanuatu to 
look into. 
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A realist case study in land rights integration  
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Realism is a methodological approach that emphasizes formal essence in 
analysis. It is used here to analyse the essential components of Western and 
customary interests in land with a view to identifying the fundamental points of 
conflict and opportunities for integration. Statutory leasehold estates in 
Queensland, Australia have been used as a case study. Interests in land have 
been dissected into fundamental ownership rights, contributions to value and 
socio/political relations between the various communities involved. 
  
The dynamic for rejection of customary title recognition was found to be the 
existence of Western extra-legal customs that have created interests in 
leasehold estates that are threatened by customary title recognition. These are 
the direct result of a tradition of sub-market rentals on statutory estates. The 
gap between true rent paid has created informal, freehold-like interests 
attached to the leasehold estates. Adherence to the legal relations involved and 
a sensitivity to the reality of Western customary extra-legal interests is shown to 
provide a workable mechanism for the resolution of the Western objection to 
recognition of customary title. 
  
Other issues relating to the interface between Western and customary land 
ownership and administration are considered. These include the relationship 
between ownership, control and Western planning mechanisms, and the 
appropriate taxation of landed indigenous peoples. Suggestions are made for 
the application of this type of analysis to other situations. 


 
Keywords: 
Customary land tenure; land tenure conflict; philosophical realism; social justice; 
property theory 
Introduction: 
Land tenure conflict is essentially a clash between understandings of the nature and purpose of 
land property, often motivated by political desires. At the political level, all territorial wars, 
that is, all wars that seek expansion of political control, are essentially contests over the control 
of land. The control of land means the control of the fundamental non-labour basis of economic 
wealth. It can be shown that land ultimately competes with labour for a share in the economic 
product of a community. In this way, the ancient habit of enslaving persons is not necessary, if 
an elite is able to exercise control over land property. This was starkly evident in the early 
nineteenth century when slaves in the American south enjoyed higher standards of living than 
free working men in England did, despite the latter being the greater economic power (George 
1879/1992). This translates politically into the basic power for the management and control of 
a society. If the power is used responsibly, the result is civilising; otherwise, it is exploitative. 


The distinction between the civilising and exploitative use of economic power is grey. 
Essentially it is a moral question that rests on notions of just rights to land property. To grow 
wealthy from property is very attractive, but no one wants to be exposed to the charge of being 
exploitative, especially at the societal level. This tension between the attraction of land power 
and the risk of moral condemnation creates a dilemma for persons and communities who may 
have the political resources to seize control over land.  


One solution is socialise land and prevent any individual from privately enjoying its power. 
This solution has proven weak because it tends to shift land power to those in control of state 
authority. The ease with which socialist states have reformed themselves into liberal capitalist 
societies is explained in part by the growing recognition that the same individuals who 
formerly exercised economic power indirectly through the party machine, now exercise it 
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directly as the emerging entrepreneurs. Effectively there has been little redistribution of 
economic power, hence little cause for resistance from the old regime. 


The other common solution has been to reformulate the moral status of property in such a way 
as to negate the moral stigma attached to exploitation through land property. This strategy has 
the advantage that it can maintain the appearance of equality and liberty, while retaining the 
power for economic exploitation. In this way, communities may be motivated to actively 
contribute to the economic process in a way that is not possible for slaves or a socialist 
proletariat. 


The current Western theory of property attempts to avoid the moral question by positing that 
property is simply a positive social institution upheld by the power of the state (Small 2001). 
This is the formulation given by Adam Smith and poetically emphasised by Lord Blackstone in 
his Commentaries on the Laws of England when he described property as "... that sole and 
despotic dominion which one man claims and exercises over the things of the world, in total 
exclusion of the right of any individual in the universe." (Blackstone 1979), p. 2]. 


The Smith/Blackstone theory of property is largely what is upheld today as the Western notion 
of property, though it is now couched in considerably more complexity and justification. The 
fact that Adam Smith was primarily a moral philosopher who dabbled in economic issues 
suggests that the theory was not without some moral overhead. Historically, it followed the 
attempt by John Locke to demonstrate that Western property was an expression of the natural 
law (Locke 1693/1967). Locke's theory of property claimed that when a person invested labour 
into a tract of land, the land became the labourer's possession, lest he lose his natural property 
in his own labour. Few would dispute Locke's defence of property in one's own labour, but sole 
despotic dominion does not follow as the only way of upholding it as leasehold tenure 
demonstrates. Smith solved the problem by appealing to common practice and the modern 
rejection of metaphysics and its natural law. 


Recent theorists, such as Friedman (1980), Novak (1984) and Bethell (1998), have sought to 
build a moral argument behind Western property using the assertion that it returns the greatest 
level of material prosperity and engenders an attitude of responsibility. Regardless of their 
validity, the fact that these men consider it necessary to defend property morally indicates the 
dependence of property on moral acceptability. Methodologically, their approach can never be 
better than a provisional validation of particular instances of modern property. This problem is 
not unique to property, but a flaw in any modern moral defence. If Friedman claims that 
property is moral because it has returned some net economic benefit to some community over 
some historical period, the claim will only ever hold for that community, for that historical 
period, and subject the acceptance of the felicity claimed. In short, it cannot assert that property 
will be similarly efficacious in any other application. This problem is most generally known as 
the problem of induction. The modern institution of property is claimed to be suitable for 
future, or other communities, on the basis of its past performance, and the belief that its past 
performance is a good indicator of the future. 


Induction is a reasonable tool for extending understanding in some cases, though it can never, 
strictly speaking, produce knowledge. This is because Plato's classical definition of knowledge, 
as being justified true belief, means that it must be certain and true. Modernity's abandonment 
of metaphysics has encouraged us to explore the richness of the world we experience, but at the 
expense of never being able to say anything definite about it. It means that it is very difficult to 
judge the morality of property, and in practice has left the matter in the hands of the most 
powerful. 
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Classical Realism 
To cut through these difficulties with property, modernity can be put aside, to be judged on its 
merits by a more convincing system of reason. While this is difficult for the modern mind, it is 
not alien to the Western tradition of thought. Modernity is at most five centuries old, and its 
systematic expression scarcely more than two. This makes it relatively immature compared to 
the historical depth of the thought of many other cultures, and even the West's own intellectual 
traditions. Modernity is currently being eclipsed by post-modernity and is in some ways linked 
to the sophistry of ancient Greece. These connections do not improve its historical character, 
especially as many consider that the reign of sophist thought in ancient Greece was a major 
component of that culture's demise.  


Modernity is premised on the claim that all that can be known comes to the person through the 
senses and hence nothing can be known that is beyond what can be sensed. Few people actually 
hold to this belief and its consequences. Causality cannot be observed directly, therefore it 
cannot be known, neither can love. One cannot even observe another person reading, only their 
looking at print. Even the act of observing is open to question, as the observer cannot be sure. 


The more perennial intellectual approach accepts the existence of reality and our ability to 
know it with certainty. This approach is known as realism, and its most developed form is 
referred to classical realism. It is generally accepted that most people start out as naïve realists 
and either abandon it for modernity or deepen their understanding of it as a system of thought 
through systematic reflection and study. Aristotle is probably the best known classical realist. 
He was not opposed to the modern interest in empirical observation, but accepted that from 
observation of particulars, a person was capable of abstracting general knowledge about the 
world. One of the axioms of realist thought is that the world is rational, that is, it exists in a 
consistent manner where any contingent things do not change without an understandable cause. 
It is on this premise that all science is built. 
A realist theory of property 
The notion of land property as it is understood today raises certain curious questions. A 
property is something that a thing must have in order to be what it is. For example, a chair must 
have the property of being suitably conformed for sitting on, or water has the property of being 
a compound of hydrogen and oxygen that is liquid at temperate room temperature and pressure. 
If a chair cannot be sat upon it is not a chair, just as a compound not composed of hydrogen and 
oxygen is not water. 


Humans have many properties, but the particular ownership of tracts of land is not amongst 
them. What can a realist then say about the relationship between humans and land? There are a 
number of things that can be said with certainty, drawn from what can be known with certainty 
about humans and the earth that they inhabit. 


Humans can be said to own themselves. Ownership itself is a human notion, a moral notion. 
When an animal defines a territory, its tenure is secured by its ability to successfully fight off 
intruders. When a human claims ownership of thing it tends to be society that secures it and 
personal defence is only a relatively feeble and unreliable indicator of tenure in any civilised 
order. If it were otherwise, the pirate would be king. The things that society upholds as worthy 
of defence fall into two classes. These are: things that are the property of the person because 
they are caused by the person, and, those things that are property that are not. 


If people own themselves, then they own their life and their labour. Their labour is the 
application of their life to some productive activity, so their product is an embodiment of their 
labour and life. People have a natural title to their labour product as it is an investment of some 
of their life, quantified by time their time and skill investment. This is not to say that the 
product is entirely the property of person, only the labour content. This is evident in products 
that are the result of the efforts of several persons, but it also excludes title to the raw materials 
that are used to make the product.  
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The interest that people have in the land is that it is a property of humans that they need access 
to the resources of the earth in order to survive and thrive. We all need a place to live and 
work. Most of what we do uses the raw materials found in the earth. The realist fundamental of 
land property is that humans share a common need for the things that compose the earth, but 
that no human has made (Small 2000). 


This means that property is naturally common. When people come into the world as babies, in 
addition to needing human care, they have a common need for space and resources. The pauper 
and the prince share the same human needs and neither has a natural right over the other.  


The practical management of common property is seldom optimum. One of the arguments for 
the enclosure of land in England was that it was a way to ensure that it would be used more 
effectively. Humans have the property of typically neglecting things that are not personally 
owned. Private ownership has long been recognised as a practical way of dealing with this 
human weakness. When things are owned privately they are better cared for and more 
efficiently utilised. This creates a dilemma. If people have a common interest in land, how can 
they own it privately without raising the possibility of disenfranchising some members of the 
human community? 


Aristotle solved this dilemma by concluding that property should be owned privately, but used 
in common (Aristotle 1976). That is, private ownership and common use. What this means is 
that land may be allocated to individuals for their private management, but only so long as the 
common right of all to benefit from it is upheld. The early Greek cities were designed on this 
assumption, as were the traditional Greek family title to land before them. Originally, Greeks 
understood land ownership of land on a family basis. Families owned land as families, the land 
was worked by those in the family most capable, but the benefit of ownership was shared 
across the whole family. We see something of this in the contemporary Western nuclear family: 
while formal title to the family property may rest with the parents, children enjoy use of the 
family property without paying rent, though they may be expected to contribute in some way 
according to their capacities. It would be unheard of for a child to be turned out of a family 
merely because of an incapacity to contribute proportionally to its operation.  


The Greek cities were an innovation that used private property as a means of supporting the 
activities of the city. Land was made available to individuals on the expectation that the wealth 
that they derived from their property would support the economic needs of the city. Again, 
private ownership, but eventually directed to common use, in this case by the citizens of the 
city rather than the clan. A contemporary parallel could be a factory owner whose factory 
provides employment for workers, a market for particular raw materials and products for the 
use of a great number of people. To the extent that the factory owner freely chooses not to raise 
prices of the products too high, or use influence to drive down wages or raw material prices 
unduly, the factory indirectly is used in common by a large number of people, despite being 
owned by only one. 


The free choice that individuals have in setting the prices for their goods tends to have been 
largely forgotten in contemporary Western societies (Small 2000). It has been believed for 
some time that that factory owner would be negligent, or irresponsible, if the realities of the 
market were ignored and prices not set to maximise profits. The cost of productive capacity, 
say, land and factories, itself demands that they be efficiently utilised. Efficiency is a good 
thing, but the foregoing is a poor argument. One could ask about the origin of the cost of land 
and factories. Land has no cost, but it carries a high price. In no small measure, that price is 
derived from the productive potential that it has. That is, if the use of a piece of land can 
produce a high profit, then that land will command a high price. This means that in order to 
operate a factory, a person will have to pay a price based on the maximum income that can be 
generated from its use. This is fundamental in Western commerce, but it hides a curious fact. If 
the community was composed of persons, all of whom were committed to charging the smallest 
prices possible to earn a living, land would have a very low value. This was demonstrated 
experimentally by Small (2001) which revealed that in communities where a strong ethic of 
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solidarity reigned, people had the highest standards of living and land was cheapest. 
Conversely, as the ethic of solidarity is replaced by modern individualism, standards of living 
fell and property became expensive. 


This is the reality of contemporary Western commercial life. It masks the fact that land 
originally had no cost, no necessary price of acquisition; most of the current price of land is the 
result of successive capital gains made by previous owners simply by the act of being owners. 
Adam Smith (1778/1910) recognised this when he concluded that all economic improvements 
eventually were absorbed in land price, and the landowners grew in wealth not only while they 
slept, but also in many cases independently of how the land was actually utilised. 


To maintain a community ethic is to choose not to benefit at the expense of others. In 
commerce, it is the choice to not charge the most a buyer is willing to pay, but rather the 
minimum that covers one’s income needs, including contingencies such as risk. In practice it 
can be gleaned from the occasion when a merchant has to deal with a personal friend or family 
relation. In these cases it is not necessary to provide a good free, but it is generally expected 
that in such cases the merchant would not act so as to grow rich by charging a friend or relation 
the full market price. In moral thought, such a use of another has been likened to using the 
other as a thing, and not as a person; as a tool for personal gain; as something that may be 
exploited and discarded. 


The anomaly appears to be that whilst communities and the individuals within them flourish 
within a fraternal ethic of community, individuals must personally choose to forego 
opportunities for maximum personal gain. The historical difficulty has been the maintenance of 
this strong community ethic. In practice, it requires close social support, often bolstered by kin 
ties and religious practice. Today, non-Western peoples tend to distinguish themselves by their 
communal ethics that are largely unintelligible to Western observers and which are diluted 
through exposure to Western culture. The mechanism of personal capital gain as a result of the 
transition to individualism means that there is great pressure on non-Western peoples to make 
the transition to the Western ways. This is both from Western commercial interests who see 
great opportunities for profit and from within non-Western peoples themselves as some within 
their ranks recognise the prospects for immediate personal material gains. 


Non-Western cultures often crystallize their fundamental fraternal ethic into external 
institutions. These include the creation of authority structures and systems for the 
administration of communal land assets. A common example is the respect for tribal chiefs that 
is often held by customary peoples. Chiefs often have the right and responsibility to administer 
the tribe’s land, its allocation, and to control the distribution of its income where appropriate. 
These institutions are visible (positive) anthropological artefacts, but their existence is 
contingent on the more fundamental social more of fraternity, or solidarity. Positive sciences, 
such as anthropology, tend to focus more on the institutions than on the ethics that generate 
them. For this reason, the positive institutions may be criticised as faulty, though the real fault 
lies at the ethical level. For example, in the Western tradition, feudalism at one time was 
capable of producing the best material and political environment for society (Rogers 
1884/1949; Charles 1991), but later became an oppressive tool for the exploitation of the 
common person by the aristocracy. The problem was not with the positive institution, but with 
the change in the ethics of those in power. Feudalism flourished within communities that 
shared the fraternal ethic of Christianity, but failed when that ethic was subverted by 
individualism. 


Similar tensions exist within non-Western societies. The histories of both China and Japan 
demonstrate the same lesson. Both empires flourished under hierarchies whose dynamic was a 
fraternal ethic, but more often suffered under dynasties that used their positions to extract the 
maximum from their people to sate personal ambitions (Dore 1959; Teggart 1969; Waswo 
1977). Today there appears to be some controversy concerning the behaviour of the chiefly 
classes in some customary societies. Similar to their ancient European counterparts, where the 
chiefs of contemporary customary societies control the distribution of the community’s land-







 6


based income, there is the risk that they may abandon their ethical responsibility to their people 
and retain too great a share for their own caste. Contrary to the common Western response to 
these problems, the fact of the possible exploitation by members of chiefly classes does not 
incriminate the institution so much as point to the implicit recognition of a more fundamental 
violation of ethics. The realist perspective is interested in understanding both the durability of 
this implicit ethic, and humanities appreciation of it, even when the persons reacting to its 
violation have no formal, reasonable, method of articulating it.  


To draw this point out further, consider the position of a modern Western observer heaping 
scorn on the archaic and unjust tribal organisation of some customary people on the basis that 
the chief’s family enjoys opulence while the remainder of the tribe lives in poverty. If 
questioned on the basis for the criticism, the Western mind tends to fall back on arguments 
from either utilitarianism or democratic theory. Both fail. A utilitarian defence of the chief’s 
excesses could read something like: “The average members of the tribe is happy with the 
standard of living that they enjoy and would not appreciate the higher standard enjoyed by the 
chief and his family, whereas the chief’s family are sensitive to the pleasures of luxury and 
would be harmed by any fall in their situation.” The democrat believes that moral right is the 
will of the majority, but where the majority of the tribe place maintenance of tribal values 
before the inconvenience of suffering the defects of the present leader, they are likely to 
support the status quo, even if it may mean that they are materially worse off. Part of the reason 
for this is that they recognise that the traditions of the tribe are more valuable than temporary 
problems. This may not be the case if sufficient members of the tribe have also abandoned their 
commitment to the tribes traditions and ethic, but that would be another matter. 


The Western observer’s criticism speaks of his (or her) realist recognition that an injustice 
exists in the balance of rights and responsibilities distributed through the tribe’s institutions. It 
assumes that the members of the tribe have common rights that require the self-restraint of all 
members, in this case, the chief in particular. This would actually be a criticism therefore, not 
of the tribal institutions, but of the failure of the chief to uphold the solidarist ethic of fraternity 
that the realist deducts. The only situation where the modern critic would find support from 
other members of the tribe would be if they had also dropped the customary values and were 
disgruntled with the lack of opportunity for individual reward and advancement beyond that 
available within the tribal framework. In such a situation, the tribal institution would indeed be 
in need of replacement, but not primarily due to its inherent flaws so much as the absence of 
the ethic that necessarily gives it effective foundation.  


The importance of a fraternal ethic, sometimes translated in contemporary Western thought as 
an ethic of solidarity 


A final observation can be made from a realist perspective regarding common use of land 
wealth. In practice, more advanced communities tend to use hierarchical systems of land 
management.  
Summary of realist conclusions regarding property. 
! People have a natural right to the results of their labour it represents the embodiment of 


part of their lives, to which they have undisputed title. 
! People do not have any natural right to property. 
! All people share a common need for the natural resources of the world that is necessary for 


life. Our property regarding land is our need for it. 
! Human nature appears to include an imperfect ability to care for things unless they are 


privately owned. 
! Hence private ownership is practical necessity of human nature expressed in positive 


social institutions 
! Property is naturally common in use, but positively private in ownership 
! Human nature includes a tendency to desire more than one's share unless a strong 


commitment to a fraternal ethic is operating. 
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A review of Australian statutory estates 
Slightly more than forty percent of Australia's land is held by private entities as leaseholds 
from the state. These are known as statutory estates and are usually for long periods, often 
ninety nine years. Technically, leasehold tenure is considered to be personal property, not real 
property. Small (1998) examined the dynamics of the resistance of statutory estate leaseholders 
to customary title claims and found that the problem, and its resolution went to the heart of 
property theory and practice. 


The concept of statutory leasehold is an elegant demonstration of the dual theory of property in 
action. The leaseholder has rights of occupation for productive purposes, and so may correctly 
refer to the property using the possessive his or hers. The leaseholder has the right to the 
product that comes from the property and the right to exclude others from access. On the other 
hand, the leasehold pays rent to the state, hence the income attributable to the land itself, that 
is, separate to the contribution of the labour and enterprise of the leaseholder, returns to the 
community. In this way, the community has use of the land in common, in that the benefit of 
the land is available to the state to distribute to the community, as those with the authority of 
government see fit. 


Since the state owns the land, it is entitled to the full market rental, which should leave the 
leaseholder with normal income, that is, a fair reward for the labour and enterprise expended, 
compared to other opportunities in the society. This is consistent with rent theory, as developed 
from Ricardo's theory of rent operating within an efficient market. In such an environment, the 
value of the leasehold interest, in excess of the undepreciated value of capital improvements 
made by the leaseholder, would be nil. In most leaseholds this value is the only compensation 
due to leaseholders at the termination of their leases. 


Historically, there has been a political reality within modern (self-interested) democracies that 
has tended to disturb this balance. Since the government is the landlord, and the people vote for 
the government, there is an understandable tendency for leaseholder to vote for governments 
who are prepared to soften the rents. The extent of this distortion is difficult to evaluate with 
precision, as the appropriate rents probably fluctuate due to many variables, including weather, 
competitors, markets and optimum land usage and even technology. Despite the difficulty of 
precise evaluation, an accurate, though general, indicator of the disparity between true market 
rent and that demanded by the state is the premium above the undepreciated value of capital 
improvements that makes up the price of leaseholds on sale. 


These premiums are now not only the norm, but are so big that they make the leaseholds look 
"as if they were freeholds" to most participants in the market. The extent of this practice is not 
disputed, though its implicit negation of the natural balance that statutory leaseholds otherwise 
embody is seldom recognised. The resulting distortion tends to be justified on the basis of a 
number of arguments, including the following: 


! Since all people have the opportunity to acquire leasehold property, the benefit is available 
to all, hence it represents a well distributed good for society. 


! Lower rents enable farmers to accept lower prices from their products, hence they will be 
more competitive, especially in overseas markets. 


! By charging lower rents, farmers have more net revenue that can be used to support higher 
labour costs and to stimulate local commerce. 


! Higher rents (i.e. a return to market rents) would make farming leasehold properties 
unviable, which would be counterproductive. 


The problem with all of these arguments is that they are contradicted by the fact of premiums 
on the sale of leaseholds. The fact that a farmer can acquire a leasehold property and earn a 
normal income from it, including servicing the capital return appropriate to the premium, 
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means that they are able to achieve the objectives targeted by the above arguments on the lower 
effective income that remains after covering the premium. 


Financially, the premiums that the market places on the sale of leasehold properties represent 
the capitalised value of the gap between the fair market rental and the actual rent payable to the 
state. The gap rental gap) between these two represents a benefit that is extra-legal, but that has 
become part of the customary operation of the market and the relationship between 
leaseholders and the state. 


The fact that Western statutory leaseholders have only custom, and not Western law, to rely on 
for the maintenance of their rental gaps, has created a vulnerability for leaseholders. This 
vulnerability is partially covered by their political influence, which in practice hinges on the 
success of the political parties that represent them (the National Party, former known as the 
Country Party, and to some extent the Liberal Party).  


As properties are transferred, the beneficiaries of the rental gap are no longer the farmers 
occupying the land, but the former owners. This is because the vendors charge a premium that 
is the financial value of the capitalised rental gap that leaves the incoming tenant anticipating 
only a normal return once the premium is covered. In this way, the present farmer faces the 
prospects of the same net income that would have been available had market rents always been 
charged. The difference is that it is the outgoing tenant, not the community, which benefits 
from the rental gap. In practice, this leaves the present tenant motivated to support political 
pressure to further lower effective rents in order to create the same super-normal incomes 
enjoyed by the previous tenant. The result is a long term downward ratcheting of effective 
rents. Brennon (1971) observed that this rent-politics-capitalisation process had resulted in 
rental revenue in the leasehold Australian Capital Territory being lower than mere local 
government rates in other Australian cities, despite the fact that the latter were freehold. 


The practice has developed as a benign distortion that has provided incumbent tenants with 
incomes beyond their legal due when the rental gap widens. The gap is further exploited on 
sale, when the outgoing tenant is able to extract from the new tenant the capitalised value of 
rental gap in an environment where custom suggests that the gap will not shrink in the future. 
Customary (indigenous) Land Rights and Statutory Estates. 
The stability of the customary treatment of rents in statutory estates was challenged when the 
Wik people claimed that the creation of statutory estates did not extinguish all rights of 
indigenous people to their customary lands. If leasehold is only terminating personal property, 
it does not impact on the underlying real property. The details of that issue may be pursued 
elsewhere, what is relevant here is the challenge to extra-legal Western customs that the 
recognition of indigenous title constitutes.  


If the land belongs to its traditional indigenous owners, then they may take over control on the 
termination of the lease. If the Western tenants are only due the undepreciated value of capital 
improvements, then the tenants at the time of handover stand to lose outright the value of the 
capitalised rental gap that constituted a significant part of their purchase of the leasehold. If 
rents by that time are only nominal, as in fact they often are, the loss would be similar to the 
loss of the freehold value of the property. 


The strength and origin of the political reaction to the recognition of indigenous title in these 
cases is obvious. The fact that tenants have long become adept in using their political parties to 
expand their customary privilege further explains the political power of the resistance to 
recognition of indigenous rights. In Australia, the Mabo decision carefully excluded Western 
freehold from the possibility of indigenous land claim, but the issue here is not legal freehold, 
but what is in effect Western customary freehold. 
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The case illustrates several important things that are evident from a realist understanding of 
property. They include the following: 


! Western tenure structures exist that have the capacity to respect the natural requirements 
for property to be privately managed (owned) while simultaneously offering benefits to the 
community (common use). 


! Human frailty, in the form of the human inclination to want more that one's fair share can 
result in corruptions of the natural balance, especially when moral agents have no 
sensitivity to their fraternal obligations to the society. 


! Retention of privilege is achieved through political means, not primarily through reasoned 
appeals to justice (even if facile justice arguments are used as part of the political strategy). 


Apportioning Interests Justly In A Complex Society 
The reality of extra-legal Western customary interests in land is an important first step towards 
understanding many land tenure conflicts. From the point of view of incumbent tenants, they 
are aware of the possible person ruin that may come from losing their investment in the 
premium value of their leases, and the real beneficiary may no longer have any contact with the 
land at all. A strategy from justly amortising their interest is important. 


If leasehold is recognised as personal property, and not real property, then the matter is 
simplified to some extent. Real property tends to appreciate, whereas personal property tends to 
depreciate. The tenant's legal interest in the land is the value of capital improvements, such as 
buildings and fencing. These depreciate and are often held to depreciate ate rates of two or 
three percent per annum. If the rental gap were to be closed at about this rate, the economic 
dynamic of the conflict would dissolve over a period of decades. It would also return to the 
community the level of income that justly belongs to it. 


The value of the land given over to the indigenous owners is also a matter for careful 
consideration. Much of the value of contemporary Australian land comes not from the land 
itself, but from the Australian community and its physical artefacts. Consider a property in 
central New South Wales. The value of its product is in no small measure related to the 
availability of goods, services and technologies that have been provided by Western culture. 
Australian farms rely on transport, communication, and social infrastructure that have been 
provided by non-indigenous Australians. 


In returning land to its indigenous owners, it would be unjust for the contribution of non-
indigenous society to its value to be also transferred. This would be tantamount to stealing 
from non-indigenous people the value of their past labour, which is obviously unjust. In the 
case where land is returned to its customary owners, but farmed by leasehold tenants, there may 
be at least three interests that have to be balanced. The tenant has the right to a normal income 
from their labour, enterprise and investment; the non-indigenous society has the right to the 
value attributable to non-indigenous physical and social infrastructure, and the indigenous 
people have the right to the residual. 


The determination of the portion due to the tenant is relatively straightforward, it is that amount 
that provides a normal income, and is the remainder after market rent is removed. The balance 
between that due to Western and indigenous communities is more difficult to determine with 
precision. Indigenous people are certainly due sufficient income keep them at a standard of 
living that their culture is capable of providing in the absence of Western culture, but this is an 
absolute minimum. The return due to Western society may be estimated from the value to the 
poorest land in use, on the basis that its product is largely due to Western society and not any 
latent quality of the land. Conversely, indigenous people may argue that their share should 
reflect some consideration for their own progress that has been thwarted by centuries of 
Western occupation and oppression. This is a matter for more detailed study. 
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Practical mechanics for achieving the distribution between the parties can be gleaned from the 
nature of their interests, histories and location within the entire Australian community. Key 
components of a practical mechanism for integrating the various interests may include: 


! The maintenance of leasehold structures for actual land users, with some attention to 
strategies for controlling the political abuse of rental obligations. 


! The recognition of customary peoples as the landlords of their land at a corporate level, 
that is, it is the tribe, clan or people as a whole who have title and not individuals. 


! The recognition that the non-indigenous community has an interest in the productive 
capabilities of customary titled land and therefore has a right to a share of its product. 


A practical strategy to achieve the above would be the continuation of leasehold occupation of 
the land, with management being transferred to its indigenous owners, possibly via an 
appropriately constituted indigenous authority, and the levy of a land tax on the indigenous 
owners by the society as a whole. This approach would naturally tend to encourage market 
rents, while the imposition of a land tax respects the contribution of non-indigenous society as 
well as encouraging productive use of land assets. The problem of political manipulation would 
be mitigated by the presence of the indigenous owners between tenants and the government, 
though it may erupt in other parts of the relationship. 
Land use control 
Any resolution of tenure conflict must include attention to control. When land use is discussed 
in Australia, it is usually from the perspective of Western planners expressing concern for the 
licence of indigenous peoples. This would appear to be the reverse of a genuine respect for the 
rights of customary (traditional) owners. Customary owners, if they are owners at all, should 
have the right to determine the use of their land, especially if it is being occupied by others. 
The inclusion of customary people within the environmental planning process is one way of 
achieving this. Another is recognition of their position as landlords with the normal rights that 
position entails. 


The experience of recent decades indicates that indigenous people in Australia are exemplary 
in their management of land resources. Where lands such as national parks have been returned 
to their customary owners, their management definitely has not suffered, and by most criteria 
they have improved. It would appear that more recognition of indigenous title will improve the 
overall environmental management of Australia. 
Further opportunities for abuse 
Overall, most communities employing land resources within the influence of Western culture, 
produce considerably more than is needed for mere subsistence. The allocation of this excess 
remains as a temptation for anyone who has the influence sufficient to attract too large a share. 
In the example reviewed, that influence has been political and not economic. There appears to 
exist a growing belief that the key economic parameters are actually social/political, and not 
economic, in the sense economics is usually understood. The market is a good example of this; 
supply and demand are better understood as measures of relative political power in the 
marketplace and not expressions of productive capacity or utility.  


Any attempt to resolve land tenure conflicts will tend to focus on the construction of positive 
institutions that reflect justice as understood. The case study has demonstrated that theses are 
open to corruption when they are not founded on an ethic of fraternity or solidarity. The case 
study has focused on corruption of just relations between Western peoples and their 
community; the history of land tenure conflict is animated by the rejection of indigenous 
peoples of unjust treatment by Western immigrants; but there is also the very real possibility of 
distortions within indigenous communities themselves. Two examples should suffice to 
illustrate this: 
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1) Where customary societies rely on persons in authority to allocate land resources or 
distribute income from land, there is the temptation for persons in authority to retain too 
great a share of that income for themselves and their kin. This was the case towards the end 
of effective feudal tenure in Europe and went a considerable distance to discrediting that 
system of land tenure. 


2) Where customary peoples accept some form of compensation for the extinguishment of 
their land rights, but fail to adequately employ that compensation in a manner that produces 
a durable resource for future generations. Part of the theory of customary land rights is the 
understanding that the land of the people is the possession of past, present and future 
members of the community, not merely those currently alive. This means that members of 
an indigenous society that accept compensation for lost land, have the obligation to 
preserve the value of that land for future generations who have an equal right to the land 
surrendered. 


Conclusion 
This paper has sought to demonstrate the mechanics and necessity of a realist perspective on 
property as a necessary foundation for the understanding and resolution of land tenure conflict. 
It has shown that the modern theory of property, based on the belief that property is no more 
than a positive social institution supported by the state, is essentially inadequate. It has shown 
that any discourse on property is implicitly based on a realist methodology. 


The case study has shown how land tenure conflict is largely political. In the case of state 
leasehold titles, it is animated by extra-legal expectations and practices that can best be thought 
of as Western customs. The case study has also shown that leasehold has the potential to 
respect the natural balance of common use and private ownership. Furthermore, a just balance 
can be foreseen, using realist methodology, which respects the contributions to productivity of 
the various parties that could go considerable distance to resolving conflicts. 


A realist perspective supplies essential principles that property and its use by society must 
display in order to achieve justice. It does not prescribe a particular property institution. It 
appears that several institutions of property are possible that embody natural justice, but 
similarly, each is capable of corruption if not animated by an appropriate underlying ethic. 
Indigenous peoples tend to be more conscious of the importance of an ethic of fraternity for the 
maintenance of their communities, but it is also evident in the history and thought of the West. 
Western thought before the advent of modernity operated on such an ethic, and it is 
encountered today behind such expressions as the call to solidarity that liberated Eastern 
Europe and the German preference for a social market approach to commerce. Fraternity stands 
as the necessary foundation for any resolution of land tenure conflict or as the ancient moralist 
Bonaventure once concluded “…before you can treat your brother justly, you must first love 
him.” 
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SCOPE OF PAPER 
 
The purpose of this paper is to try to identify and describe some of the main causes of 
disputes, leading to conflict, which arise in relation to the management and use of 
customary land in South Pacific Island countries. 
 
This paper is not concerned with disputes and conflicts arising out of the 
identification of the owners of customary land, and the persons having secondary 
rights to customary land, nor the disputes arising out of the identification of the 
location, boundaries and areas of customary land.  Assuming that the correct custom 
owners and right holders have been identified, and assuming the correct location, 
borders and area of the land have been identified, may one expect then that there will 
be no disputes or conflicts in relation to that land? 
 
Regrettably, experience has shown that the identification of the persons entitled to 
rights in customary land, and the identification of the land in which such persons have 
such rights, does not mean an end to disputes and conflicts.  It is only the first step 
towards the development of customary land, and the elimination of disputes with 
regard to customary land. 
 
Disputes can, and do, still arise in respect of the management and use of customary 
land, and the purpose of this paper is to try to describe and illustrate some of the main 
occasions in which disputes arise in relation to the management and use of customary 
land, and then to suggest some ways for reducing or eliminating these disputes. 
 
FEATURES OF CUSTOMARY LAND TENURE 
 
Before reaching the main issues in the paper, it is important to bear in mind the main 
features of customary land tenure in South Pacific island countries. 
 
I am sure that most, if not all, persons attending this Symposium will be fully aware 
of the basic features of customary land tenure, but in case there are some who are not, 
and in order, also, to lay a proper foundation for some of the matters that I am going 
to describe and discuss later in this paper, which may be read by others, I will briefly 
sketch what seem to me to be the main relevant features of customary land tenure in 
South Pacific island countries. 
 
In most South Pacific island countries the vast majority of land, ranging from 80% to 
97% is customary land which is owned by the persons entitled to hold it under their  
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respective customs.  Most customs allow for land to be held jointly by all the 
members of a kinship group who are the descendants of the original occupier(s), or 
who have acquired right to ownership of land under custom eg. by customary sale, 
grant or exchange.  In some areas, it is only the male descendants who are entitled to 
ownership, in some areas, it is only females who are entitled to ownership, whereas in 
other areas both male and females descendants are entitled.  All the current members 
of the kinship group who are alive of every generation, ranging from grandparents, 
parents, children, and grandchildren, are usually regarded as equally entitled to 
ownership rights in the land. 
 
The result is that at any one time there is normally a group of people who have rights 
of ownership, and custom normally allows for all such persons to participate in 
decisions that are made about the use to which the land is to be put. 
 
Moreover, customary rules of decision-making in South Pacific countries usually 
provide for decisions to be made by consensus of all persons present, so that 
everybody must agree.  Decision making by a majority is not something that is 
recognised by most traditional cultures in South Pacific island countries. 
 
In addition to ownership rights in land, it frequently happens that persons other than 
the custom owners may have secondary rights to the land – rights of occupation, or of 
passage, or of profits a prendre.  Thus the wives and sisters and daughters of male 
owners of land are permitted to occupy land belonging to their husbands, fathers or 
uncles, and likewise the husbands and brothers and sons of female owners of land.  
Neighbours may be allowed to pass through the land to get to the sea or to a road, and 
some relatives or friends may be allowed to take products from the land, such as 
firewood, coconuts and water or to plant gardens in it.  These persons are not strictly 
owners, but they will normally expect that their secondary rights or interests are 
protected and are not abolished arbitrarily   or without some compensation. 
 
Finally, one must also take cognisance of the fact that people living in traditional 
societies in South Pacific Islands, will normally accept that they are to be led by 
chiefs, who are expected to guide and protect their followers.  The chiefs will be 
members of one of the landowning groups in their area, of control, but will not be 
members of other landowning groups of their followers.  By virtue of their position as 
chief, however, they may assert the right to participate in, or indeed to control, the 
management and use of land in which they have no rights of ownership and no 
secondary rights. 
 
CAUSES OF DISPUTES ABOUT MANAGEMENT AND USE OF 
CUSTOMARY LAND 
 
Against this background, we should now turn to consider the various kinds of disputes 
that arise about the management and use of customary land, and the various sources 
of the disputes: 
A. Inability to reach a decision about management or use of land 
 
Sometimes, although a majority of land owners are anxious to make some change to 
the use of customary land, a decision on the question cannot be made, because some  
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of the owners cannot be found, or, if they are found, they do not attend a meeting for 
discussing the proposal, or, if they attend, they refuse to agree. 
 
It may also be that a decision cannot be reached, because secondary right holders 
cannot be found, or if they are found, they do not participate in the meeting, or they 
refuse to agree.  Although theoretically they do not have ownership rights, they may 
be so numerous or so dominant that their views have to be respected. 
 
This is particularly a problem in countries where there is significant external 
migration from the country, such as Cook Islands, Niue and Samoa, whose citizens 
have ready access into New Zealand, and Fiji and Tonga, many of whose citizens are 
to be found in Australia, New Zealand and the United States.  When people migrate to 
other countries they often become very difficult to locate to inform about proposals 
for changing the use of land, and, even if they are located, they are likely to oppose 
proposals for change – people who are not on the spot and able to see the benefits of 
change, are likely to be unwilling to agree to it for fear that their interests may be 
jeopardised. 
 
But it is not only in those countries where there is external migration that there is a 
problem about securing approval for plans for changes in the use of land.  In all island 
countries of the South Pacific there is internal migration from the country areas to the 
towns, for reason of education, employment, health, entertainment and enlarged social 
contacts.  When people move about in this way, it is often difficult to locate them, and 
it takes time to do so, and, even when they are located, it is frequently difficult and 
expensive for them to gather together to discuss proposals for change. 
 
If, for any of the above reasons, a decision cannot be reached by all the custom 
owners and secondary right holders, then there are several possibilities.  The owners 
who wish for some change, may acquiesce in the lack of decision and do nothing.  
Alternatively, however, they may not acquiesce, and they may object to the lack of 
decision and take action unilaterally, which will, when it becomes known to the other 
owners or rightholders, result in disputes and conflict. 
 
B. Decisions made about the use of land by persons not authorised to do so 
 
Obviously if a decision is made about the management and use of land by persons 
who are not the owners and who are not authorised by the owners to act on their 
behalf, there is likely to be a very negative reaction at some stage after the true 
owners hear of what has happened. 
 
Chiefs or political leaders not infrequently claim to be able to dispose of, or change 
the use of, customary land which does not belong to them, but belongs to their 
followers and supporters.  Traditional respect for the authority of chiefs and 
politicians may reduce the outcry at these actions, but sometimes such actions will 
lead to serious disputes. 
 
Thus in the areas of Erakor and also at Eratap    not far from Port Vila, Vanuatu, 
actions of the chiefs in disposing of land of their followers has led to much resentment  
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and to moves to remove the chiefs concerned, and in both areas rival chiefs have been 
elected by some, at least of the villagers. 
 
Where land is held matrilineally,  decisions as to its management and use are often 
made, not by the female owners, but by their male relatives – fathers, uncles and 
brothers.  This has been one of the causes of conflict in Guadalcanal, where land is 
held matrilineally: i.e male relatives of the female owners of land around Honiara 
have sold land to people from other islands who have come flocking to the capital. 
 
Another example of this same phenomenon, i.e. decisions being made without the 
approval of some of the owners authorised to do so, is where some of the owners or 
right holders meet and agree to certain proposals without informing all the other 
members of the land owning group.  So a decision is made by a majority, or even, 
possibly, a minority of the land owners.  Thus a substantial subdivision of land near 
Havannah Harbour, North Efate, has been challenged on the ground, that the persons 
who signed the lease documents on behalf of the landowners, had no authority to sign, 
but only to negotiate and report back.   A different version of the same phenomenon 
has arisen in the Freshwinds area on the boundary of Port Vila, where politicians have 
became involved in urging people to enter customary land leased by an absentee 
European woman living in Noumea.  
 
C. Decisions made about the use of customary land which are not properly 


understood by some of the decision makers 
 
There are various reasons why persons who have agreed to a certain decision about 
the management and use of land may later dispute the decision.  One reason is that 
they did not properly understand the terms of the original proposal to change the 
management and use of land. 
 
An inadequate understanding of what was proposed as to the management or use of 
customary land may have occurred because of mistakes or misunderstandings by the 
person concerned as to significant relevant factors, or it may have been produced by 
statements which are inaccurate – either deliberate falsehoods, or honestly believed to 
be true. 
 
In addition, a decision may be made which was not properly understood by some of 
those making the decision because they have been over-borne or influenced by others 
to agree to something that they did not fully understand.  It usually happens in any 
group of people that some are more dominating than others – physically more strong 
and/or vocally more articulate or of higher social status, - with the result they may be 
able to force their views and “bulldoze” their way, over other members of the group, 
and if there is not somebody who can moderate or regulate the discussions effectively, 
those with the loudest voices and strongest lungs will overcome the reservations, 
doubts and counter- arguments of the others. 
 
The result will often be that some members of a land owning group who have agreed 
to a certain proposal for the use of land, will have certain expectations as to what is to 
happen to the land, and/or as to the benefits that they will receive, which will not be 
realised, and, when they are not, these people will become resentful and raise disputes  
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with the other members of the group, or with the persons using the land in accordance 
with the proposal. 
 
This is what happened with regard to the leasing of customary land in South West 
Efate Vila in Vanuatu.  It was believed, mistakenly, by some of the custom 
landowners that the lessee would pay a certain rental, and that the rental would be 
paid at certain times.  In fact, the rental was less than what some owners believed, and 
payable at different times from what they expected.  A dispute broke out, violence 
occurred involved which not only the disputing lessors, but also the innocent lessee. 
 
D Decisions made about the use of land which are properly understood, but 


later considered to be unsuitable or inappropriate by custom owners or 
right holders 


 
Even if proposals for a change of use are agreed to, and are properly understood they 
may nevertheless later be considered to be unsuitable or unacceptable by the custom 
owners or right holders who agreed to them.   
 
In such cases those who consider that the proposal has become unacceptable will 
probably not be willing to continue with the project and will wish to pull out, or wish 
to change it, whilst the others will wish to remain with it as it is, and  disputes will 
occur between the two groups. 
 
There are basically two reasons why persons who have agreed to a project, which they 
had correctly understood, may later become dissatisfied with it: 
 


- the expected returns or benefits from the project have, for reasons outside 
the expectation and control of the parties, failed to materialise; 


- the persons themselves have changed their thinking and their attitude 
towards the project for reasons outside the merits of the project. 


 
These are reasons which the common law does not regard as sufficient justification 
for parties withdrawing from a project to which they have agreed.  If people make bad 
arrangements, enter bad bargains, then they have to accept the fact and make the best 
they can of the matter. 
 
But in South Pacific countries such a degree of finality is not usually expected.  
Almost everything in custom is a matter of discussion and negotiation, and it is not 
unusual for decisions that have been reached to be amended or adjusted to ensure that 
all interested parties are happy with them.  Consequently, if a project does not work 
out well, it would be expected that some negotiations, some flexibility, would be 
possible to enable any hardship to be mitigated. 
 
If follows from this that disputes may well arise between custom owners and 
rightholders on the one hand and Europeans on the other, if an agreed arrangement 
turns out to be less beneficial than expected to certain owners and right holders.  The 
latter would expect to be able to negotiate some charges to the arrangement, whereas 
the Europeans would not expect that this could be done and would resist it.  
 







6 
Thus, after a lease of property in West Efate, in Vanuatu, was drawn up and signed 
with custom owners, the custom owners decided that they would like the rentals paid 
in different amounts and at different time from those specified in the lease.  A tense 
confrontation occurred between the custom owners and the lessees, until the lessees 
eventually agreed to the demands. 
 
E Returns and benefits from agreed use of land not received by all who are 


entitled to receive them 
 
Sometimes it happens that although a project is agreed to, and is properly understood, 
and is carried out with the consent of the custom owners and right-holders, when the 
returns or benefits are distributed they are not received by all of the custom owners or 
right holders who consider themselves entitled to receive them. 
 
This may occur for one of several reasons: 
 


- a genuine mistake has been made by the persons distributing the benefits and 
returns as to the correct recipients and entitlements; 
- the returns and benefits may have been deliberately acquired by persons who 
were not entitled to receive them by some form of trickery or deception; 
- the returns and benefits may have been deliberately diverted by the persons 
paying them, to their friends or relatives who were not entitled to receive 
them. 


 
Thus in the island of Malekula last year an airfield was prevented from operating 
because rentals that were paid by the Civil Aviation Authority did not reach all the 
people who were entitled to receive them.  Which of the above reasons was the 
operative reason in this case has not become clear, but this incident highlights the 
importance of ensuring that the returns from the use of customary land are received by 
the persons entitled to them and in the correct amounts. 
 
F Projects agreed to by custom owners and right holders, but harmful to 


others or to the Government 
 
It often happens that the custom owners and right holders of customary land make a 
decision as to the way in whish land is to be used which is acceptable to them, but 
which causes serious disturbance and annoyance to their neighbours or to the public 
generally or to the Government of the country.  A situation of dispute can then well 
develop which may degenerate into conflict and physical violence. 
 
Thus, the owners of custom land may allow, and indeed actively encourage, a large 
number of people to enter onto and live on their land, but without providing drainage, 
sewerage, water and electric power.  The area rapidly becomes a health hazard and an 
area of social disorder.  This often happens just outside, and sometimes inside, the 
boundaries of towns, where custom owners take advantage of the demand for housing 
near to employment, and “shantytowns” or bidonvilles are to be seen today in or near 
Apia, Honiara, Nuku’alofa, Port Vila and Suva. 
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Moreover, if the custom owners allow large number of people from other islands to 
occupy their land, they may produce an ethnic problem, such as manifested itself in 
Guadalcanal, Solomon Islands, in 1998-99, in Santo, Vanuatu in 2000-2001, and in 
Eton, South Efate, Vanuatu in 2002. 
 
Again, the owners of custom land may refuse to allow people to pass across this land 
to gain access to roads or rivers or markets, unless they pay an extortionate amount 
for the right of passage.  This has occurred recently in Sigatoka Valley, Fiji, where 
Fijian landowners have refused to allow Indian farmers to travel down the road that 
runs across their land to Sigatoka without the payment of a toll.  In the Blacksands 
area in Efate, Vanuatu, some custom areas refused to allow a public utility company 
to lay pipes for water and electricity across their land without the payment of such a 
high sum that the public utility company refused to pay, with the result that nearby 
residents were deprived of water and electricity. 
 
In the Agathis area of Port Vila, Vanuatu,  some owners of custom land refused to 
allow drains to be laid across their land to carry off surplus water from the road, with 
the result that the road could not be tar sealed, and all those who travel that section of 
the road have to endure the huge corrugations and deep pot-holes that have developed 
in that section of the road. 
 
The incidents referred to above in Agathis and Blacksands led to great public 
inconvenience, and those in Guadalcanal, Santo, and South Efate to serious violence. 
 
G Disputes between custom chiefs which have implications for the 


management and use of land 
 
Finally,  I would like to draw attention to a kind of dispute that is not uncommon  
nowadays, which does not directly arise out of the management and use of customary 
land, but which certainly affects the management and use of customary land  - ie 
disputes between custom chiefs.  Because all people of South Pacific island 
acknowledge the leadership of one or more chiefs, any dispute between chiefs is 
likely to involve their followers, and if it becomes prolonged and tense, it will result 
in disturbances and interferences with the use of the lands of the followers. As is said 
in an Indian proverb: “When the elephants fight, the grass gets trampled”. These 
kinds of disputes are of particular concern in countries such as Cook Islands, Fiji, 
Samoa and Vanuatu where the chiefs have a significant role in society. 
 
The main reason for disputes between customary chiefs are: 
  


(a) disputes about chiefly titles; 
(b) disputes about membership of chiefly bodies, at the local or national level 


 
Disputes about who is entitled to hold a chiefly title have become significant in Cook 
Islands, Fiji and Vanautu, where there have been a number of instances in recent 
times in which the right of a person to hold a particular chiefly title has been the 
subject of prolonged and heated disagreement and dispute, and these from time to 
time have resulted in fights by their respective supporters, and the destruction of crops 
and animals and the burning of houses.  At the time of writing this paper it was  
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announced that 7 men from Emae, Vanuatu have just been found guilty of a vicious 
assault upon another man in the course of a dispute as to who was the rightful chief of 
Makatea Village in Emae. 
 
In those countries where there is a national council of chiefs, and in Vanuatu where 
there are also area and island councils of chiefs, disputes can sometimes break out as 
to whether the correct processes have been followed for the selection or election of a 
chief to one of these bodies.  In Central Pentecost in Vanuatu there has been a long 
standing dispute as to whether a certain chief was entitled to sit in the national council 
of chiefs, which paralysed the work of the council for over 2 year, and also whether 
certain chiefs are entitled to sit in area councils of chiefs.  These disputes have from 
time to time erupted into violence and the destruction of crops, animals and houses, 
which have necessitated the despatch of police to the district, but still the disputes 
simmer on. 
 
SOME SUGGESTIONS FOR REFORM 
 
Having highlighted some of the main forms and causes of disputes, it is incumbent 
upon me, I believe, to suggest some steps that might help to reduce, if not remove, 
these disputes. 
 
A Disputes about chiefs 
 
I will take first, what are the most discrete forms of dispute, clearly different from the 
others, ie disputes between chiefs, which are described under G above.  In some 
countries, such as Fiji and Samoa there is established a body to determine such 
disputes.  In other countries, however, such as Solomon Islands and Vanuatu, there is 
no such body, and clearly in such countries it is important to establish such a body to 
make decisions at first instance, and another body, to hear appeals from such body. 
 
Ideally, such bodies should follow a procedure that is fair and have a knowledge or an 
understanding of relevant custom, so the membership should include lawyers or 
magistrates, and also persons knowledgeable in custom.  On the other hand, such 
disputes are not likely to be very numerous, so it may be not necessary to establish a 
standing body -  an ad hoc body may be sufficient.  On the other hand, a permanent 
body will build up a certain jurisprudence over the years which will be important to 
preserve for consistency. 
 
An appeal should lie from this body to another body of higher status and, hopefully, 
greater knowledge and sense of judgment.  This body should also contain some 
persons  knowledgeable about law ie a lawyer or magistrate, and some knowledgeable 
about custom. 
 
B Disputes about the management and use of customary land 
 
There are, it seems to me, three, or possibly, four basic approaches that can be 
adopted with regard to disputes about the management and use of land. 
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One approach is to take away all power of management and use of customary land 
from the owners and vest them in a statutory body or bodies.  This is the approach that 
has been adopted in Fiji since the 1930’s where all power of management and control 
of Fijian land have been vested in the Native Land Trust Board, which is not required 
to consult with the owners, much less obtain their consent, before entering into a 
transaction, although in practice it usually attempts to do so. 
 
Another approach is to legislate certain restrictions and prohibitions over the way in 
which custom owners manage and use their land, and leave it to the ordinary law 
enforcement officials, i.e. police and prosecution departments, to enforce them by 
criminal prosecutions. 
 
A third approach is to legislate that certain transactions relating to customary land 
must have the approval of a  person or statutory body before they can be undertaken. 
 
A fourth approach, is to do nothing and leave things exactly as they are for people to 
sort out as they think best. 
 
The first approach has the advantage that it allows the State or the Government to 
determine exactly how, and when, customary land is to be used, and this may ensure, 
as it has done in Fiji, that decisions are made that are considered to be in the public 
interest and in accordance with government policy for the country as a whole.  It has 
the disadvantage, however, that it takes away all initiative from the custom owners, 
and converts them into pensioners of the controlling body.  It also has the 
disadvantage that it may place too heavy an administrative burden on the body 
responsible for the management of customary land,  with resulting administrative and 
financial delays and blunders. 
 
The second approach, i.e. to rely on normal law enforcement agencies, has the 
advantage of leaving the maximum control in the hands of the custom owners, but the 
disadvantage that it relies entirely on normal law enforcement officials, police and 
prosecution departments, and normal criminal prosecutions to ensure that the statutory 
restrictions and controls are complied with, but in most South Pacific island countries 
the normal law enforcement officials have not shown themselves able to cope with 
normal law enforcement, much less additional responsibilities with regard to land.  
Moreover, any action that law enforcement officials might take would always be after 
the event, and often long after the event, so that the damage would have been done 
and not able to be reversed by the time that the enforcement occurred. 
 
The fourth approach ie to do nothing and make no changes from what is done now has 
the advantage of being the easiest, and the cheapest at least in the short run.  But it has 
the disadvantages of being the least effective, and likely to do nothing to reduce or 
remove the disputes. 
 
The third approach i.e. to require prior approval to certain uses of customary land, is 
the one that seems to me to have the most attraction, as likely to be the most effective 
in controlling management and use of customary land by landowners, without 
altogether removing their initiative and causing delays and inefficiencies of 
administration.  It also has the advantage that it is very flexible.  It can be operated at  
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the national or the provincial or island level.  It can be directed only at certain types of 
use or management, or at all forms of use or management.  And the regulatory body, 
can be a person or a body composed of local people and/or representatives of central, 
provincial and local government and/or political leaders. 
 
My own personal preferences in relation to the South Pacific island country that I 
know best, i.e. Vanuatu, is to establish a regulatory body for each island, to which 
smaller outlying islands would also be subject.  This regulatory body could be called 
the Island Rural Development Authority; and on it could be representatives of the 
provincial government and municipal governments, with central government having a 
right of attendance.  The power of this body would be to grant approval to carry out 
changes of use of land of a certain kind, or located in a certain area i.e. within or on 
the outskirts of a town, to impose conditions on such developments, and to enforce 
compliance with these conditions.  It could also establish a financial section through 
which all payments were directed. 
 
Conclusion 
 
The purpose of this paper has been to draw attention to various kinds of disputes, and 
various sources of disputes, that may develop in relation to the management and use 
of customary land, as distinct from disputes about the entitlement to ownership and 
secondary rights to customary land, and the boundaries of customary land. 
 
Such disputes can be very destructive of good management and effective use of the 
customary land, as well as harmful to neighbours, to the public generally and to the 
Government. 
 
Various alternative methods for containing and reducing such disputes are available 
for consideration, but of these alternatives the preference of this paper, at least in 
relation to the country of Vanuatu, is for regulatory authorities to be established on 
the major islands, which are empowered to control and regulate changes of use so that 
they can operate to the benefit of the custom owners and secondary rightholders, the 
public and the Government. 
 
 
 


 





PAPER22PATERSON.PDF



http://www.usp.ac.fj/landmgmt/PDF/WEBPAPERS/PAPER23CCF.PDF

Embedded Secure Document

The file http://www.usp.ac.fj/landmgmt/PDF/WEBPAPERS/PAPER23CCF.PDF is a secure document 
that has been embedded in this document. Double click the pushpin to view.

http://www.usp.ac.fj/landmgmt/PDF/WEBPAPERS/PAPER23CCF.PDF [08/04/2003 15:32:28]




 


FAO/USP/RIC S Found ati on 
Sout h Pac i fi c  Land 
Tenu re Con fl i ct 
Sympos ium 


Venue: Marine Studies Lecture Theatre, 
Lower Campus, USP 


TR
AN


SFO
RM


ING
 LA


ND
 CO


TR
AN


SFO
RM


ING
 LA


ND
 CO


TR
AN


SFO
RM


ING
 LA


ND
 CO


TR
AN


SFO
RM


ING
 LA


ND
 CO


NFL
ICT


NFL
ICT


NFL
ICT


NFL
ICT


    


Date: 10 - 12 April., 2002 


Paper: 
2.3 
 
Title:  
Land, Conflict & Ethnic Relations 
in Fiji: a Civic Perspective 
 
Author:   
Akuila Yabaki 
Jone Dakuvula 
Vijay Naidu 
 
Contact details:  
CCF, Suva 
 
Phone: 
(+679) 330 8379 
 
Fax: 
(+679) 330 8380 
 
Email: 
ccf@is.com.fj 
 


Website: http://www.usp.ac.fj/landmgmt/SYMPOSIUM/ 
 


Note:  SPLTC Symposium papers are presented on the website in the 
format that they were supplied to the symposium convenor.  This paper has 


not been edited by the symposium organisers and the comments of the 
discussants have not yet been incorporated.  Please contact the author 


direct for the latest working version.  A refereeing process will allow authors 
to revise their papers for inclusion in a forthcoming publication in the RICS 
Foundation “Our Common Estate” series, in conjunction with the USP and 
the FAO.  Please contact the editor of the special edition, Dr Spike Boydell, 


if you wish to included in the mailing list: spike.boydell@usp.ac.fj 







 1


DRAFT CITIZENS CONSTITUTIONAL FORUM PAPER 
BY 


Akuila Yabaki, Jone Dakuvula and Vijay Naidu 
 


LAND CONFLICT AND ETHNIC RELATIONS IN FIJI: 
 A CIVIC PERSPECTIVE 


Introduction: 
 
Although ethnic and non-ethnic Fijians have established social relationships 
over the use of land for more than a hundred years, the ownership and usage 
of land have been a major factor in ethnic relations.  With the on-going expiry 
of agricultural leases under ALTA ethnic relations have deteriorated. 
 
This paper describes briefly the basis of native land ownership in Fiji and the 
administrative structure and policies of the Native Land Trust Board (NLTB or 
"the Board").  It then critically reviews the Report of the Task Force appointed 
by the NLTB in 1995, to review the policies of the NLTB and recommended its 
approach to the native leases governed by the Agricultural Landlord and 
Tenants Act (ALTA), which began expiring in 1997.All agricultural leases in 
Fiji are governed by the provisions of ALTA Cap 270,covering terms and 
conditions, mechanism for resolving disputes and the provisions for 
termination and expiry. The ALTA Task Force Final Report 1997, has been 
fundamental to the approach of the NLTB, particular when the person who led 
the Task Force, Maika Qarikau, was appointed General Manager and Chief 
Executive of the NLTB in 1998. 
 
Since the Elections of the Chaudhry led Government, in 1999, the NLTB 
position of non-renewal of most expired leases in expectation that landowners 
who wanted their lands back, would become canefarmers, about 70% of 
expired leases have been underutilized1. This has intensified the crisis in the 
sugar industry, which is facing a real possibility of death2.  Mr Qarikau's term 
expired in March 2002 and he has not been reappointed. The NLTB's new 
General Manager, Kalivati Bakani, a former Banker, faces the challenge of 
either continuing with the controversial direction set by Mr Qarikau or charting 
a new one.  
 
We examine critically some of the reasons that led the NLTB to not renew 
most of the leases when they expired, the effects of these on former tenants, 
their perceptions and the future of the Sugar Industry. We also question why 
the NLTB and the Government continue to prefer the Native Land Trust Act 
(NLTA) as the legislation to displace ALTA for the administration of leases. At 
the conclusion, we outline some general recommendations about policies and 
future direction. 


                                            
1 Only a minority of these former leaseholds produce sugarcane; some are being used to 
cultivate cassava and taro; others are reverting to bush. 
2 Personal communication; Jaganath Sami, CEO, Fiji Sugarcane Growers Council. 
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The view taken in this paper stresses the importance of dialogue and the 
cobbling together of a consensus amongst all stake holders in commercial 
agriculture in general and the sugar industry in particular.  The paper is 
especially critical of NLTB's failure to address the problems faced by tenants 
and landlords.  It maintains that dialogue or "talanoa" on land matters among 
those who own and those who till the land will help to resolve the lease issue 
in Fiji.  
 
Indigenous Tenure 
 
About 83% of lands in Fiji are "native land." The "native owners" are the 
indigenous Fijian members of the mataqali or other division and subdivisions 
of Fijians having customary right to occupy and use any native land3.  
 
Native land is therefore held by ethnic Fijian land owning units as evidenced 
by usage, traditions and the regulations made by the Fijians Affairs Board. 
(Native Lands Act Cap 133, Section 53) A Register of native lands is held by 
the NLTB and copies for individual provinces are kept by the Provincial 
Council Offices. A Native Lands Commission appointed by the Minister for 
Fijian Affairs decides on disputes between landowners about customary use 
rights and the headship of the land owning units. 
 
Native Land cannot be alienated by Fijians by sale, grant or transfer except to 
the State. The NLTB grants all leases and licences over native land and 
resources and its consent is required for any sale, transfer or sublease of all 
native leases and licences. 
 
The control over all native land is vested in the NLTB, consisting if twelve 
members with the Fijian Affairs Minister, as Chairman, the President of the 
Republic as the President of the Board and ten (10) appointed Members.  
 
The NLTB is serviced by a Secretariat headed by a General Manager, a 
Secretary of the Board, and staff. The Head Office of the NLTB is in Suva and 
there are regional offices in Lautoka (West), Labasa (North) and Nausori 
(Central/East). 
 
 
The NLTB is entitled to deduct up to 25% of all rents, premiums and fees 
income it receives, for the cost of administration. The other 75% of income is 
paid out to the members of the proprietary units (Mataqali, Tokatoka, Yavusa) 
as follows: 
 
  75% to the members of the Proprietary Unit 
  15% to the Turaga ni Mataqali 
  10% to the Turaga ni Qali or Yavusa 
  5% to the Turaga i Taukei 
 


                                            
3 With the proposed reversion of Crown Schedule A and B lands to ethnic Fijian mataqalis 
and NLTB, the total land area of Fiji under indigenous ownership will be close to 90%. 
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Section 15 of the NLTB Act empowers the Board to set aside any portion of 
native land as "native reserve". Native, reserve cannot be leased except to 
native Fijians, with the consent of the landowners. 
 
The NLTB can grant leases for native land outside the reserves. The ALTA 
Task Force Report says: 
 


"The Board is not obligated to obtain the consent of the 
landowners - a practice the Board has always insisted on. This 
has no legal basis…" (Page 25). 


 
However, the policy of the Board has always been "to discuss the lease 
proposals with the Fijian owners to obtain their endorsement, not 
consent, after they have been shown the pros and cons of the proposal" 
(Page 25). It seems, since 1997, the NLTB has seen no further need to 
consult landowners again about the expiry of leases and the consequences of 
non-renewal. 
 
The Board justifies its policy of acting as if it owns all Fijian land, for a number 
of reason's including the prevention of bribery of landowners, when they insist 
on their consent as precondition for the grant of leases. Another reason given 
is that it should "not be accused of being a racist organisation and a 
barrier rather that an instrument of national development" (Page 25). 
  
Since the removal of the Fiji Labour Party led Coalition Government in May 
20004, the NLTB's image has been tarnished by the very negative image that 
the ALTA Task Force Report said it wanted to avoid in1996.  


 
THE S.V.T. GOVERNMENT'S APPROACH TO THE ALTA LEASES 


 
The SVT Government, elected in 1992, did not approach the issue of expiring 
ALTA leases with urgency partly because the National Federation Party (NFP) 
and the Fiji Labour Party (FLP) Opposition wanted the issue of review and 
amendment of the 1990 Constitution resolved first. The NFP and FLP wanted 
the two issues kept separate, as they feared the issue of renewal of ALTA 
leases might be used by the SVT as a bargaining issue in the negotiations for 
a new Constitution. The SVT Government's approach was two pronged: 
 


- To review the provisions of the Agriculture 'Landlord and Tenant 
Act' (ALTA). 


 
- The Native Land Trust Board (NLTB) and the Lands 


Department, as the largest landlords were to review the 
provisions of ALTA in relation to Native and State lands. 


 


                                            
4 There has been widespread publicity around Maika Qarikau's instrumental role in the "Deed 
of Sovereignty" document circulated after the overthrow of the Chaudhry Government.  It 
appears that the overthrow of the FLP Coalition was actively supported by Qarikau and some 
of his colleagues. 
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The aim was to find a "lasting solution" to the issue of availability of land. The 
SVT Government had not taken a firm position on which legislation it 
preferred for the administration of native leases (ALTA or NLTA) up the time it 
was defeated in the 1999 General Election. In 1998, it had formed a Select 
Committee of Parliamentarians from both sides to consider the questions of 
agricultural land and the future of ALTA leases. Consequently, most of the 
134 leases that expired in 1997 were renewed. 
 
In June 1994, the NLTB, the Sugar Commission of Fiji, the Fiji Sugar 
Corporation, and the Ministry of Agriculture conducted a joint survey of 
leases. Their report was presented to the NLTB in early 1995, which then 
decided to appoint an ALTA Task Force consisting of NLTB staff only, headed 
by Maika Qarikau who became Chief Executive of the organization. 
 


THE ALTA TASK FORCE REPORT OF THE NLTB 
 
The ALTA Task Force was not given a Term of Reference by the Board. It 
drew up its own, to review all ALTA Sugar cane leases on native land to 
assess: 
 


- The needs of the Fijian land owning units whose lands were 
currently leased for sugarcane production. 


 
- The needs of tenants leasing native land whose leases would 


expire between 1997 and 2024. 
 
- After taking the response of both landowners and tenants, 


recommend how their concerns can be "amicably addressed 
bearing in mind the Board's duty under the Native Land 
Trust Act and the future of our nation's sugar industry" 
(Page 2) 


 
The Task Force decided that the governing legislation for native leases should 
be NLTA and not ALTA. This was quite obvious from its own term of 
reference. 
 
The Task Force visited 47 Tikinas in the Provinces of Ba, Macuata, Nadroga, 
Cakaudrove and Ra - only five of the 14 Fijian Provinces that have native land 
under Sugar cane leases. However, the Task Force's 47 volumes of Reports 
of each Tikina were summarized only as Pie Charts showing the current 
status of ALTA leases in 1996 held by Indo-Fijians and Indigenous Fijian 
farmers in each Tikina. There was no summary account in the ALTA Task 
Force Report of how the landowners were informed about the ALTA and other 
legislations discussed or how the landowners decided about the lands they 
wanted returned and the reasons given from the Fijian landowning units that 
were consulted. (See the Chart and Pie Charts at Appendix 1) 
 


THE POLITICS OF THE N.L.T.B. 
 


 The ALTA Task Force did its work of consulting landowners between 1995 to 
1996 at the time the 1990 Constitution was still in place and also when the 
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Constitution Review Commission chaired by Sir Paul Reeves began its  work 
(The Reeves Commission). Because both ALTA and NLTA were entrenched 
legislations requiring 2/3 majorities in both the House of Representatives and 
the Senate to be changed, the Task Force recommended a Constitutional 
amendment to make it easier to change ALTA. It proposed that the veto 
power of political parties in the House of Representatives be removed, leaving 
the power to amend ALTA in the Senate, which had 24 out of 32 Council of 
Chiefs Senator appointees. 
 
Although the NLTB Management made submissions to the Reeves 
Commission, the 2/3-majority requirement in both the Houses remained in the 
1997 Constitution. This probably convinced NLTB senior staff members that 
the Parliament was just not listening to the views of Fijian landowners. 
 
The Task Force view is that ALTA took away the power of the NLTB to make 
decisions on the renewal or otherwise of native leases as provided under 
NLTA, especially under Section 9. Under this Section, the Board has a duty to 
satisfy itself that the land proposed to be leased is not already occupied by 
Fijian owners or is required by Fijian owners during the currency of such lease 
"for their use, maintenance and support". 
 
It argued that the provisions of ALTA dictate to the Board that whenever any 
lease under ALTA expires and is renewed, it would be for a minimum term of 
30 years (Section 6 (b) of ALTA). It saw ALTA, as dictating the terms of a 
native lease. The NLTA, it argued, did not impose a minimum or a maximum 
term for a lease. 
 
NLTB wanted to introduce a "rolling concept" of leases of between 5 years 
and up to 50 years. Half way through such leases, the tenant may give notice 
to the Board seeking extension and the Board decides then if the lease is 
extended at the end of the current term. NLTB recommended that there be an 
amendment to Section 3 of ALTA to the effect that all agricultural leases of 
native land granted after the date of the amendment are not to be governed 
by the provisions of ALTA (Page 79, paragraph 220). 
 
It is evident that Fijian landowners' decision not to renew most of the leases in 
the cane belt was based on the fear that they will never be able to farm their 
own land if leases renewals were decided under the provision of ALTA. The 
rise of indigenous Fijian nationalism, especially after the 1987 coups, was 
also rooted in this sense of insecurity about control over their land. The NLTB 
Task Force felt that the views of landowners were likely to be ignored again if 
ALTA remained a protected   legislation under the new Constitution. 
 
The ALTA Task Force then took a controversial political position by 
demanding that the government of the day implement its proposed 
amendment to the Constitution and the ALTA legislation. It warned,  
 


" As soon as we receive feedback that such is acceptable, we 
will finalise 316 tenancies, which will expire between 1997, 
and end of 2105" (Page 79, paragraph 221). 
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The Council of Chiefs and the S.V.T. government positively received the 
ALTA Task Force Report in 1997.However; its recommendations were not 
implemented. When the S.V.T. government was defeated in the General 
Election of May 1999, by the F.L.P. led "Peoples Coalition", the NLTB under 
the leadership of Maika Qarikau, began its campaign in the Provincial 
Councils against the new Government5. The politics of land took on a 
Nationalist edge, merging with the campaign of the S.V.T. and other Fijian 
Nationalist groups, culminating in the seizure of the Government by George 
Speight's group on May 19th 2000. When former Prime Minister, Sitiveni 
Rabuka, went to negotiate on the President's behalf for the release of the 
hostages, he saw Maika Qarikau and some of his staff in Parliament with 
George Speight.6 
 
Although the NLTB Task Force claimed that the ALTA legislation constrained 
the NLTB from exercising its statutory   obligations, its recommendations and 
subsequent actions do not evidence any such real constraints.  Within less 
than a year of consultation with landowners, it produced reports summarized 
in most of pie charts showing that landowners in almost Tikina 49 in the cane 
belt wanted their land returned. The Report said: 
 
 


" The overpowering nature of ALTA has received negative response 
from the landowners who fear that the Board has lost control of the 
powers vested in it or them as well as their tenants. Therefore, to 
ensure that they and their children are looked after they have now 
indicated that they will want to take all of their arable land back and that 
the Board should generally accept the landowners' responses" (See 
Table below and Pie Charts at Appendix 1). 
 


The NLTB also opposed the policy of the People's Coalition Government for 
the state to pay $28,000.00 resettlement compensation to tenants who want 
to leave farming permanently and $10,000.00 to new farmers for the cost of 
takeover or resettlement. It also opposed its proposal for a Land Use 
Commission to be responsible for identifying new crops, land suitable for 
commercial agriculture upgrading rural infrastructure and working with NLTB, 
the Government and landowners for development of such land and approval 
of new leases. NLTB saw this as its responsibility alone, to consult with the 
Ministry of Agriculture and to employ agricultural economists on its staff at 
government costs (Page 81, paragraph 240-245). 
 
The NLTB did not see the government's proposal for a Land Use Commission 
as a practical commitment consistent with its own ambition to assist in the 
development of commercial farming. Nationalism had blinded the NLTB to the 
positive desire of the Chaudhry led Government to resolve this critical issue. 
  


 
 
 


                                            
5 Information received at Constitutional workshops in 5 Provinces.  
6 Personal communication between CCF's Jone Dakuvula and the former Primer Minister.  
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QUESTIONS OF THE ALTA TASK FORCE REPORT 
 


At the beginning of its Report, the ALTA Task Force summarised the main 
issues of its survey in the following questions: 
 
1. There being no provisions for renewal under the provisions of ALTA, what 


will the tenants' position be when their tenancies expire? 
 


2. If tenants are to give vacant possession of the land to the landlords as 
provided under the ALTA, where will the tenants go? 


 
3. Are the tenants going to be paid compensation as provided for under the 


provisions of ALTA? 
 
4. Is the NLTB, as landlord under the ALTA, financially in a position to pay 


tenants compensation? 
 
5. Fijian landowners are generally inexperienced sugarcane growers, now 


that their land will finally be available to them, will they live up to the 
expectation to produce sugarcane as well as their Indian counterparts? 


 
6. If the inexperienced new sugarcane farmers do not produce the required 


sugarcane, what will be the future of our sugar industry? 
 


7. If the sugar industry falls, how will it affect the whole of Fiji's economy? 
 


8. If ALTA does not provide the security and protection for both tenants and 
landlords, what legislation is there to provide the needed protections? (4) 


 
The Task Force asked the above questions but then, did not systematically 
provide answers to the conflict of interests between stakeholders that could 
avoid major disruptions. 
 
Most of the Report covers thinly the history of the sugar industry, the 
development of the NLTB, the fears of native landowners about losing their 
lands as the justification for preferring the Native Land Trust Act. The account 
also does not consider how the current problems might be resolved in ways 
that could encourage co-operation and comprise between the stakeholders: 
the landowners, the tenants, the Government and the organisations of the 
Sugar Industry. 
 
Below we discuss issues raised in the above questions asked by the ALTA 
Task Force Report. 
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1) WHAT WILL THE TENANT'S POSITION BE WHEN TENANCIES 


EXPIRE? 
 
Section 9(1)(f)(ii) of the Agricultural Landlord and Tenants Act states: 
 


That on termination of the tenancy the tenant if he has paid all the rent 
and observed and performed all the conditions shall be entitled, at the 
option of the landlord, during the next 12 months to cultivate and reap 
any standing crops or receive compensation in lieu. 


 
 
The ALTA Task Force Report recommended that those tenants who had not 
observed the conditions of their tenancies, such as building on the land 
without NLTB approval, would not be compensated and this has been NLTB 
policy. Many farmers were compelled to pull down their houses and shift them 
when their lease expired, and they were not given the 12 months grace 
period. This grace period was time for NLTB to decide to renew the lease or 
not and if not, to find alternative Fijian farmers to replace evicted tenants. 
NLTB had made no arrangement to train enough prospective indigenous 
Fijian farmers to take over cane farming. 
 
The situation now is that 70%7 of farms where leases have expired remain 
unoccupied and unutilised, resulting in a drop in sugarcane production this 
last harvest year by 1.4 million tons (about 1/3) from 4.2 million tons to 2.8 
million tons8.  If this drop in production continues, the sugar industry may not 
survive. 
 
In Parliament in February 2002, Prime Minister Laisenia Qarase said 4222 
agricultural leases expired between 1997 to 2001. The figures were: 
 


 
Year 


 
No. Of Leases Expired 


 
1997 95 
1998 204 
1999 1541 
2000 1940 
2001 442 
Total 4222 


 
The Native Land Trust Board has sub divided some of the 4222 leases into 
residential and agricultural leases and thus created 5591 leases. The 5591 
leases were processed as follows: 
 
825 leases processed to sitting tenants 
696 residential leases 
                                            
7 The authors of this paper have made direct observation of former leasehold lands that are 
underutilized and reverting to bush. 
8 Personal communication: Jaganath Sami, CEO, Fiji Sugarcane Growers Council. 
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2031 leases processed to landowners or new tenants  
2039 leases still remain to be processed 
5591 Total Leases 
 
In other words, of the native leases expired since 1997 about 27% have been 
renewed to sitting tenants, 36% returned to landowners and 36% still not 
decided. That means at least 70% might be taken over by landowners. 
 
2) WHAT WILL THE TENANTS DO AFTER EXPIRY OF LEASES 


UNDER ALTA? 
 
Just over 800 Indo Fijians have taken residential leases on land they used to 
farm; others have moved to live as dependents on relatives on other farms, 
many have moved to the urban and peri urban areas of squatter settlements 
or to other rural parts of Fiji, for employment as agricultural labourers, or 
tenants through "vakavanua" (tenants at will) arrangement on native lands. 
Some displaced farmers are staying in "refugee camps" such as Valelewa in 
Vanua Levu, set up by the National Farmers Union. 
 
Since1997, the ALTA settlement Unit in the Ministry of Agriculture been able 
acquired three resettlement sites, Navua, Navudi and Navovo, a total area of 
537 hectares, divided into 132 lots of between 2 to 11 hectares in sizes. 
These are inadequate for the needs of those who are willing to resettle on 
other lands to farm different crops.  
 
Even though the NLTB Task Force did recognise the need to resettle evicted 
tenants, it has done nothing since 1997 to assist the State or the Sugar 
Industry in finding native land for resettlement of over 1000 former tenants9. 
  
3) ARE THE DISPLACED TENANTS BEING PAID COMPENSATION 


AS PROVIDED FOR UNDER THE PROVISIONS OF ALTA? 
 


The Task Force Report had insisted that evicted tenants be compensated 
under Regulation 19 of NLTA, based on the market value of improvements. 
(Pages 46 & 80). Section 40 of ALTA provides for compensation for 
improvements made by the tenants on agricultural holdings when leases 
expire, provided these were made with NLTB approval. The NLTB policy 
since 1997 has been not to pay compensation for improvement that were not 
lawfully approved.10 
 
In consequence many tenants had pulled down their houses and sold off their 
agricultural equipment before their leases expired, when they knew they were 
not going to be compensated. This has been a cause of bad relations 
                                            
9 Between 1999 and 2002 the NLTB had diverted its energies to opposing the Government 
and supporting George Speight rather than working with Stakeholders in the sugar industry to 
find practical solutions. 
 
10 Interviews with sugarcane farmers and officials of the Fiji Sugarcane Growers Council 
revealed numerous corrupt and arbitrary practices of NLTB field officers over the years.  
These include giving on the spot verbal permission for building extensions etc on receipt of 
monetary or in kind bribes.     
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between to landowners and tenants. Some landowners occupied farms before 
the leases expired. 
 
4) IS THE NLTB FINANCIALLY IN A POSITION TO PAY TENANTS 


COMPENSATION? 
 
The NLTB had not made financial provisions for compensation payments 
since 1997. Nor had the State, until the Labour-led Coalition Government was 
elected in 1999. In its budget in 2000 the Peoples' Coalition Government set 
aside $20 million for resettlement. It decided $28,000 was to be paid to 
farmers who wanted to leave cane farming when their leases expired and 
$10,000 assistance for new farmers who took over vacated leases. The 
$28,000 was based on the Ministry of Agriculture's ALTA Resettlement Units' 
estimate of the average value of improvements on the average farm.  
 
The seizure of the Government by George Speight's supporters in May 2000 
and the establishment of the Interim Government led to the reduction of the 
resettlement grant to $ 10,000, for both outgoing tenants and new ethnic 
Fijian farmers. 
 
5) FIJIAN LANDOWNERS - CAN THEY PRODUCE SUGARCANE AS 


WELL AS THE INDO - FIJIAN FARMER TENANTS? 
 


The ALTA Task Force Report pointed out that indigenous Fijian canefarmers 
who supplied Penang were as productive as their Indo-Fijian counterparts. It 
said: 
 


"The success of cane as a commercial crop has nothing to do 
with race of the farmers as shown by the performance at Penang 
Mill and other Mills. The traditional reason that Fijians have more 
social obligations than Indians no longer hold water" (Para 203, 
page 76). 


 
The Report argued that native owners should take over more of their land to 
show that they can adequately replace experienced Indo-Fijian farmers. The 
problem, however, is that not enough was done to prepare indigenous Fijians 
to effectively takeover and maintain the vacant farms. There was no proposal 
on how these new Fijian farmers would be identified in sufficient numbers, or 
how they were to be prepared to manage the vacated farms. It seems it was 
all left to the landowners to make these decisions, on the assumption that 
cane farming was not a new occupation requiring special skills or change of 
attitude and life styles for the ethnic Fijians. 
  
This is reflected in the current situation where landowners have occupied only 
30% of expired farms.11 As noted earlier this has led directly in a drop in 
production of 1.4 million tons in harvest year 2001 from 4.7 million to 2.2 
million tons. If this drop in production becomes permanent, the sugar industry 
will not be able to meet its contracted supply commitments in future and may 
not survive. 
                                            
11 Personal communication: Mr Jaganath Sami, CEO, Fiji Sugarcane Growers Council.  
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6) IF THE SUGAR INDUSTRY FALLS, HOW WILL IT AFFECT THE 
WHOLE OF FIJI'S ECONOMY? 


 
The ALTA Task Force Report did recognise that: "Fiji cannot afford to lose 
the industry now. The only way to ensure that this does not happen is 
for the industry to take stock and stand ready to meet the challenges of 
competing on the world market" (Paragraph 196, page 72). 
 
There was no analysis or estimation of the likely effects of a collapse of the 
Sugar industry on Fiji's Economy. However, the Report did outline some 
changes that needed to be made. 
- Increased mechanisation of cultivation and harvesting 
 
- Diversification to other crops 
 
- Acceptance of displacement of farm labour to the urban areas because 


of increased mechanisation. 
 
- More financial assistance from the State to develop other crops. 
 
- The opening of native reserve lands for subdivision into plots for other 


types of commercial crops. The State to create "belts of selected 
commercial crops" in various parts of Fiji with financial support from 
NLTB and other stakeholders. 


 
These were worthwhile proposals but the NLTB Task Force did not recognise 
the other needs of the Sugar industry for more investment to modernise the 
Mills and the rail transport system. 
 
NLTB only saw Fijian landowner farmers replacing displaced Ind0-Fijian 
farmers as cane producers but did not even consider if it was worthwhile 
entering the industry at a stage when it is in crisis and its future doubtful. The 
Report also did not envisage any other constructive roles for the landowners, 
especially in the need to restructure the industry to continue to survive. 
 
There is no doubt that the Sugar Industry needs to be kept in operation as 
Fiji's major export income earner for sometime until new export industries are 
developed. There was no vision in the NLTB for a co-operative partnership 
between landowners, tenants, the Government and other stakeholder to keep 
the industry alive. 
 
 
7) If Not ALTA, What Alternative Legislation Will Provide Security 


For Both Landlords And Tenants? 
 


This was a loaded question posed by the ALTA Task Force because it 
favoured NLTA. 
 
The Report said that ALTA was understood to be only a "temporary 
arrangement for the purpose of buying a generation of time." The 
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argument is that indigenous Fijians will never be able to get their land back if 
their old leases are renewed again for another thirty years under ALTA. 
 


"While tenants can plead they have no other alternative, by the 
same token Fijian landowners are just as adamant claiming that 
they too have no other alternative. Now at the end of 30 years 
there being "No Other Way", it is time we stop paying the price for 
buying that "Generation of time." (Paragraph 132, 133 page 39) 


 
 
 


NLTB OBJECTION TO ALTA 
 
The Task Force Report said "the full force of what NLTB was established 
for has been removed by Sections 4, 5, 18, and 59" of ALTA. But the 
Report did not provide a precise analysis of how ALTA removed the NLTB 
powers. We analyse very briefly here the basis of this view by looking at the 
two legislations. 
 


POWERS OF THE NLTB UNDER NLTA 
 


The Native Land Trust Act vests power in the Board to administer all native 
Land for the benefit of Fijian owners (Section 4). 
 
Fijian owners cannot alienate Native Land by sale, grant, transfer or exchange 
except to the State. All transfers or charges have to be approved by the Board 
or they are null and void. (Section 5) Only the NLTB can grant leases or 
licenses under the NLTA on land under native reserve or, land outside the 
reserve and must be executed under the seal of the Board. The Board must 
also approve any sale, transfer or sublease by a tenant (Section 12). 
 
However the powers of the NLTB to fix rent and determine length of leases by 
regulation and appoint Tribunals have been removed. 
 
When Mataqali land owning units do not have enough land for their "use, 
maintenance or support", the President can set aside State land to be 
purchased by the Mataqali for this purpose. If a Mataqali becomes extinct, the 
State can redistribute such lands to other Fijian landowners on terms 
approved by the Board. 
 
The state is required  to pay compensation  to landowners through NLTB for 
any disturbance, damage or destruction of native land or its resources  on the 
land. The Minister has wide powers to make regulations about activities 
involving use of resources on native land. 


 
THE AGRICULTURAL LANDLORD TENANTS ACT (ALTA) 


 
This Act was passed in December 1967 to apply to all lands of 1 hectare or 
more, except native reserves under the provisions of NLTA. 
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The ALTA replaced the concept of registered leases under NLTA with 
"contracts of tenancy", with forms and content defined in ALTA (Section 3). 
 
Under ALTA, a person who is occupying or cultivation native land for 3 years, 
and the NLTB does not take steps to evict him; will be presumed to be a 
tenant, especially if the tenant has paid money in kind. The onus is on the 
landlord to prove there is no tenancy. (Section 4) If the landlord refuses to 
accept the presumed tenant, the latter can apply to the Tribunal for a 
declaration that he is a tenant, and if he wins, the tenancy begins from the 
time he occupied the land (Section 5). 
 
All tenancy contracts created after the ALTA Amendment Act 1976 have 
minimum term of 30 years (Section 6) but in reality this is also the maximum. 
There is no provision for renewal of leases when they expire. Rents under 
contract of tenancy are reassessed every 5-years or the basis of unimproved 
capital value (6%) for the different classes of land, determined by a 
Committee of four valuers appointed by the Minister (Section 21). 
 
The ALTA sets up a tribunal of one person with the powers of a Magistrates 
Court to hear and settle disputes by orders (Sections 16 to 35). 
 
The landlord under the ALTA has the right to terminate a contract of tenancy 
on notice if the tenant: 
 


(a) Leaves the land uncultivated for more than 12 months 
 
(b) Sublets or subdivides without consent 
 
(c) Is in breach of any conditions of the tenancy that materially 


injures the landlord. 
 
(d) Is not observing "the practice of good husbandry" as defined 


under the ALTA (Section 13 (2)) and materially injuries the 
interest of the landlord. 


 
(e) Rent is in arrears by a period of more than three months  
 


Section 5 of the ALTA subjects Sections 7, 8, 9, 10, 11 and 12 of the Native 
Land Trust Act to the parallel provisions of ALTA and its regulations. 


 
This meant that all leases and licences authorised by the NLTB were to be 
consistent with the provisions of ALTA. Disputes are adjudicated under the 
jurisdiction of the Tribunal set up under the ALTA and not the Tribunals 
provided in NLTA. 


 
The ALTA does not take away most of the power of NLTB to create and 
determine the terms of leases and licenses issued with respect to native land. 
It only provides a better procedural  legal framework under which the interests 
of the landowners and the tenants are more securely and fairly catered for. It 
also spells out the conditions under which the tenants must perform their 
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obligations to the landlord and, the powers of the landlord to terminate or 
discipline the tenants. 


 
The NLTB does not recognise that it must shoulder some of the blame for the 
illegal building improvements made by tenants and other breaches of the 
Statute. For example, the failures of tenants to observe the provision of "good 
husbandry." 
 
NLTB had also been critical of the fact that under ALTA, rent is determined 
under Unimproved Capital value (U.C.V) and not current market value, as it 
claims would be the case under NLTA. In a situation, where the sugar 
industry's unit cost of production is about $40 per ton, as against current world 
market price of sugar at $35 per ton, "one wonders what would market rate of 
rental be without the subsidized price of the European Union".12 


 
A recent study by Naidu and Reddy (2002)13 has reported that 97% of the 
farmers interviewed in the sample preferred their native leases to be renewed 
under ALTA. This preference reflects the feeling of disillusion amongst Indo-
Fijian tenants over the hard line policy of the NLTB since 1999, against 
payment of compensation and non-renewal of most leases that have since 
expired.  


 
We pointed out earlier that the incumbent General Manager, Maika Qarikau 
and some of his colleagues at the NLTB had openly supported the seizure, of 
the Chaudhry - led Coalition Government in May 2000. They saw the 
abrogation of the Constitution as providing the opportunity to remove ALTA 
and validate NLTA as the legislation for native land leases. The Management 
of NLTB even circulated a "Deed of Sovereignty" amongst Fijian Chiefs to 
sign as an expression of their concept of "right of self-determination", to 
empower NLTB to deal with native land in the way that the indigenous 
nationalists in the organisation wanted, without the checks and constrains of 
the Constitution. 


 
With the return of the 1997 Constitution since the Court of Appeal Judgment 
in the Chandrika Prasad vs. The Republic Of Fiji Islands in March 2001, 
the NLTB has still not deviated from its position in 1996, of preferring NLTA 
over ALTA, not withstanding the Constitutional difficulty of getting rid of the 
legislation. The ALTA Task Force Report had recommended exempting all 
native Land from its provisions. The SDL/CAMV Government led by Prime 
Minister Qarase has also taken the same position. However, it has also stated 
that it will review the Native Land Trust Act and the land administration of the 
NLTB. With the appointment of Kalivati Bakani as the new General Manager, 
Qarase had said he will expect new ideas from him. 


 
NLTB needs to involve other non-ethnic Fijian stakeholders in this review so 
that a balanced new legislative framework that involves a compromise 
                                            
12 Personal communication: Mr Jaganath Sami, CEO, Fiji Sugarcane Growers Council 
13 Naidu, V. and Reddy, M.  "Na Ghar Ke Na Ghat Ke; ALTA and Expiring Land Leases, 
Farmers' Perceptions of their Future", Centre for Development Studies, School of Social and 
Economic Development, University of the South Pacific, (2002) Asia Pacific Migration 
Network (APMRN) Research Paper, mimeo. 
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between ALTA and NLTA is considered. A bipartisan approach to the future of 
native leases and the future of the sugar industry could create a climate of 
understanding, tolerance, co-operation and, public confidence. 


 
The industry has to undergo radical changes to survive. These changes will 
affect the present interests of all stakeholders who will resist change if they do 
not understand, are not consulted or involved in the change plan of the 
Industry. So it is vital therefore that a bipartisan approach, guided by a 
consensus about goals, is taken at the political and executive management 
level of the stakeholders institutions. 
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CONCLUSION 


 
The Sugarcane Industry is on the verge of collapse. For some time, it has had 
a situation of dissatisfied stakeholders, the growers, landowners, employees, 
and Government. In the last 10 years about $100 million was lost by the 
Sugar Industry because of strikers.14  This State of affair cannot be allowed to 
deteriorate further. The Government needs to take a lead in inviting the 
stakeholders to work together to help the industry survive. 
 
The Sugar Industry's aim is to restructure to be competitive in world markets 
by upgrading equipment, the transport system, the quality and quantity of 
cane and sugar and work practices. 
 
The way the industry is structured and operates today is not profitable and will 
not be profitable in the future. In the last financial years, the Fiji Sugar 
Corporation incurred a loss of $21 million and $7 million the previous year. 
The FSC is basically insolvent and had it been a purely commercial entity 
operating in a competitive domestic and international market, it would have 
been wound up. Preferential prices in the European market may not continue 
after 2007. 
 
To improve efficiency and capability, the FSC needs to improve management, 
work practices and skills of workers. To improve farming methods it should 
increase available cane varieties, stop cane burning and introduce more 
mechanisation in harvesting. 
 
All these changes need to be made in an environment in which the 
stakeholders are willing to co-operate because they understand the major 
problems that the industry faces and are willing to make sacrifices and 
compromises in the national interest. This environment of reconciliation and 
co-operation cannot happen until the political leaders in Parliament begin the 
process of reconciliation.  
 
Both the Government and the Native Land Trust Board should lead the nation 
in a new direction to ensure the survival of the Sugar Industry. 
 
The CCF has begun "talanoa" or dialogue sessions with all stakeholders in 
the sugarcane industry, the outcomes of these "conversations" will be 
presented at the SPLTC Symposium.  The following 23 Recommendations 
provide beacons toward the resolving of the current impasse on land matters 
which constitute the major treat to the survival of the sugar industry.    


 
 
 
 
 
 
 


                                            
14 FSC official calculation presented by Hafiz Khan, Chairman of the FSC Board. 
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RECOMMENDATIONS 
 


•  A Multi-Party Government of National Unity (GNU) to be formed soon 
to support restructure of the sugar industry into four relatively 
independent Sugar Milling Companies responsible for their own cost 
structures and profits. 


 
•  A Parliamentary Select Committee on the Sugar Industry to be 


appointed to build support and consensus at the political level and the 
grassroots amongst Communities for the restructure of the Sugar 
Industry. 


 
•  The four Sugar Mill Companies to lease all sugarcane land from the 


NLTB and the State under one head lease and then sublease to those 
farmers who decide to stay in sugarcane farming. 


 
•  The four milling companies to pay the NLTB and the State for the 


leases twice a year. 
 


•  NLTB poundage and administration cost can aim to reduce to 5% of 
the lease income because it will no longer need to collect rent from 
tenants and will become merely a rent income distribution agency. 


 
•  The Sugar industry is to be depoliticised by a shift of ownership from 


the State to the main stakeholders. 
 


•  The State to become a minor owner of the four Sugar Companies and 
to transfer 90% of its share ownership to the NLTB (50%) and the Fiji 
Canegrowers Council (50%) to hold the shares in trust for the native 
landowners in the sugar belt and members of the Canegrowers Council 
and Trade Unions in the Industry until the restructure of the sugar 
industry is completed and the Sugar Mills are profitable, then sell the 
shares to landowners, farmers and workers co-operatives to be 
formed. 


 
•  Landowners trade unions and tenants organisations to be represented 


on the Boards of the four Milling Companies. 
 
•  In terms of funding, the Government should extend its existing 


guarantees of loans that the industry needs to restructure and upgrade. 
 


•  The FSC, the farmers organisations, Trade Unions, NLTB and major 
landowners units in the cane belt to agree to a "no strike" agreement in 
the sugar industry for five years and, to work together towards a united. 
Mission to make the industry competitive and profitable. 


 
•  The State and NLTB to find alternative land and crops for farmers for 


resettlement of farmers displaced from the sugar industry as a 
consequence of the restructuring and, develop infrastructure for the 
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opening up of new lands for settlement. The State to request major aid 
donors for low interest loans for infrastructure development. 


 
•  Provide assistance to farmers who merge or amalgamate and 


compensate landowners where appropriate.  
 


•  State to pay the lump sum of $10,000 to farmers who are permanently 
displaced and compensation for costs of improvement on the land. 


 
•  The State to identify suitable new commercial crops for both lands 


presently under sugarcane farming and new lands for resettlement 
(State, native land and freehold land) and provide advisory assistance 
and financial loans incentives through the Fiji Development Bank 
(FBD). 


 
•  NLTB to agree to five years moratorium on expiring ALTA leases. 


Government to amend ALTA 1 year grace period to extend to 5 years. 
 


•  NLTB to review ALTA Task Force Report of 1997, consult landowners 
again and identify lands presently under cane cultivation that 
landowners definitely need for their own use and sustenance and 
inform the 4 Sugar Mill Companies and Government within the 5 years 
grace period. 


 
•  The majority of Members of the NLTB are to be representatives from 


the cane belt, (2/3), for the next five years and to include at least two 
Indo- Fijian members who represent tenants' organisations. (In line with 
NLTB Task Force Report recommendation, Paragraph 250, Page 83.) 


 
•  NLTB to concentrate on developing core expertise in financial analysis 


and management, valuers, surveyors, agricultural advisory experts and 
other commercial expertise that will be needed by Fijian landowners. 
The NLTB employment policy to be based on employing the best 
regardless, of race (as recommended in the NLTB Task Force Report, 
Paragraph 248) 


 
•  NLTB can also form land development companies with major 


indigenous Fijian land owning units and in partnership with Indo-Fijian 
and other enterprises. 


 
•  A bipartisan Parliamentary Committee to work with a Task force led by 


the NLTB and consisting of representatives of other stakeholders, to 
review the Agricultural Landlords and Tenants (ALTA) Cap 270, the 
Native Land Act (NLA), Cap 133; the Native Land Trust Acts (NLTA) 
Cap134 and other relevant legislations and regulations with a view to 
recommending amendments to current legislation's or, new legislation 
appropriate for land development and conservation needs in the 21st 
Century.  
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•  The Parliamentary Select Committee on Sugar and representatives of 
Stakeholders to hold joint meetings for landowners, tenants and 
employees of the FSC as soon as possible to explain the restructure 
plans for the sugar industry and to develop a new consensus on the 
way forward for dealing with expiring leases, displaced tenants, new 
land settlement schemes, new crops, etc. 


 
•  Government to develop adult education programmes especially for 


displaced farmers and agricultural labourers to develop alternative 
skills such as mechanical, carpentry, plumbing, or intensive agriculture, 
etc to assist them find alternative livelihoods. 


 
•  The Government and institutional stakeholders in the Sugar Industry to 


develop an agricultural and rural enterprises bank rooted in domestic 
savings and aimed at meeting the development and welfare needs of 
rural dwellers. 
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EXPIRING ALTA LEASESEXPIRING ALTA LEASESEXPIRING ALTA LEASESEXPIRING ALTA LEASES    
 


! As at 07/10/98, the details of ALTA leases as provided by the NLTB in respect of 
expiry years 1997 - 2028 are listed hereunder: - 


 
EXPIRY YEAR NO. OF 


LEASES 
 


EXPIRY YEAR NO. OF 
LEASES 


EXPIRY YEAR NO. OF 
LEASES 


1997 134 2008 299 2018 254 
1998 237 2009 278 2019 306 
1999 1,594 2010 374 2020 152 
2000 1955 2011 445 2021 168 
2001 458 2012 419 2022 135 
2002 622 2013 487 2023 148 
2003 432 2014 380 2024 88 
2004 600 2015 784 2025 85 
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2005 463 2016 361 2026 65 
2006 521 2017 177 2027 54 
2007 652   2028 13 


Sub-Total 7668  4004  1468 
Grand TotalGrand TotalGrand TotalGrand Total    13,14013,14013,14013,140    


 
ACREAGE OF NATIVE LANDS UNDER ALSTA LEASES 


MACUATA PROVINCE 
 


 Current 
 


Proposed Change 


TIKINA 
 


FIJIAN INDIAN OTHER FIJIAN INDIAN OTHER 


Nadroga 1059 7772 16 8392 456 0 
Labasa 415 6341 301 6930 127 0 
Wailevu 461 6334 25 6308 521  
Macuata 1978 4814 25 5319 1,499 0 
Sasa 1656 1789 21 3400 66 0 
Seaqaqa 690 2506 652 1087 2108 652 
Namuka 348 44  348 44 0 
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ACREAGE OF NATIVE LANDS UNDER ALSTA LEASES 
CAKAUDROVE PROVINCE 


 
 Current 


 
Proposed Change 


TIKINA 
 


FIJIAN INDIAN OTHER FIJIAN INDIAN OTHER 


Wailevu West 648 286 16 950 0 0 
Vaturova 183 183 0 366 0 0 
Wairiki 19 19 0 19 19 0 


 
 
 


ACREAGE OF NATIVE LANDS UNDER ALSTA LEASES 
BA PROVINCE 


 
 Current 


 
Proposed Change 


TIKINA 
 


FIJIAN INDIAN OTHER FIJIAN INDIAN OTHER 


Bulu 1180 8389 76 7750 1885 10 
Tavua 318 4232 219 4769 2 0 
Nadi 8293 4001 42 4269 67 0 
Vitogo 305 3872 3 3594 587 0 
Vuda 15 3279 28 3260 62 0 
Nawaka 110 3248 34 3045 326 20 
Nailaga 295 2353 100 2580 154 15 
Sabeto 170 2472 12 2148 502 4 
Nalotawa 284 1604 0 1547 341 0 
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Savatu 45 1177 0 1222 0 0 
Sikituru 23 1159 4 1186 0 0 
Rukuruku 273 125 0 398 0 0 
Naloto 47 5 0 52 0 0 


 
 
 
 
 
 
 


ACREAGE OF NATIVE LANDS UNDER ALSTA LEASES 
RA PROVINCE 


 
 Current 


 
Proposed Change 


TIKINA 
 


FIJIAN INDIAN OTHER FIJIAN INDIAN OTHER 


Raviravi 523 691 7 1132 89 0 
Nalawa 302 764 14 849 224 7 
Saivou 152 719 0 779 92 0 
Rakiraki 270 86 4 679 1 0 
Naroko 191 595 21 630 178 0 
Nakuailava  181 47 0 228 0 0 
Mataso 99 115 12 227 0 0 
Nababa 129 71 12 212 0 0 
Navitilevu 20 184 0 204 0 0 
Navulau 8 236 0 80 164 0 
Naleba 397 0 0 397 0 0 
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Tokaimalo 166 0 0 166 0 0 
 


ACREAGE OF NATIVE LANDS UNDER ALSTA LEASES 
NADROGA PROVINCE 


 
 Current 


 
Proposed Change 


TIKINA 
 


FIJIAN INDIAN OTHER FIJIAN INDIAN OTHER 


 Momi 122 2717 56 2069 818 9 
Wai 42 1379 0 1035 387 0 
Malomalo 104 820 75 939 59 0 
Tuva 338 1601 20 6658 1273 202 
Conua 152 493 0 645 0 0 
Sigatoka 24 432 32 438 26 24 
Cuvu 27 331 70 313 115 0 
Waicoba 20 184 0 204 0 0 
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BA PROVINCE 


Current ALTA Sugarcane Leases
Sabeto Tikina


Indian


FijianOther


  


Proposed Change in ALTA Sugacane Leases
Sabeto Tikina


Fijian


Indian Others


 
Current ALTA Sugarcane Leases


Nalotawa Tikina


Indian


FijianOther


  


Proposed Change in ALTA Sugacane Leases
Nalotawa Tikina


Fijian


Indian Others
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BA PROVINCE 


Current ALTA Sugarcane Leases
Savatu Tikina


Indian


FijianOther


   


Proposed Change in ALTA Sugacane Leases
Savatu Tikina


Fijian


Indian Others


 


Current ALTA Sugarcane Leases
Sikituru Tikina


Indian


FijianOther


   


Proposed Change in ALTA Sugacane Leases
Sikituru Tikina


Fijian


Indian Others
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RA PROVINCE 


Current ALTA Sugarcane Leases
Saivou Tikina


Indian


Fijian
Other


 


Proposed Change in ALTA Sugacane Leases
Saivou Tikina


Fijian


Indian
Others


 


Current ALTA Sugarcane Leases
Rakiraki Tikina


Indian


Fijian


Other


 


Proposed Change in ALTA Sugacane Leases
Rakiraki Tikina


Fijian


Indian Others
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RA PROVINCE 


Current ALTA Sugarcane Leases
Naroko Tikina


Indian


Fijian
Other


   


Proposed Change in ALTA Sugacane Leases
Naroko Tikina


Fijian


Indian Others


 
Current ALTA Sugarcane Leases


Nakuailava Tikina


Indian


Fijian


Other


   


Proposed Change in ALTA Sugacane Leases
Nakuailava Tikina


Fijian


Indian Others
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RA PROVINCE 


Current ALTA Sugarcane Leases
Mataso Tikina


Indian


Fijian


Other


   


Proposed Change in ALTA Sugacane Leases
Mataso Tikina


Fijian


Indian Others


 
Current ALTA Sugarcane Leases


Nababa Tikina


Indian


Fijian


Other


   


Proposed Change in ALTA Sugacane Leases
Nababa Tikina


Fijian


Indian Others
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RA PROVINCE 


Current ALTA Sugarcane Leases
Navitilevu Tikina


Indian


Fijian


Other


   


Proposed Change in ALTA Sugacane Leases
Navitilevu Tikina


Fijian


Indian Others


 


Current ALTA Sugarcane Leases
Navolau Tikina


Indian


Fijian
Other


   


Proposed Change in ALTA Sugacane Leases
Navolau Tikina


Fijian


Indian


Others
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RA PROVINCE 


Current ALTA Sugarcane Leases
Nalaba Tikina


Indian


Fijian
Other


   


Proposed Change in ALTA Sugacane Leases
Nalaba Tikina


Fijian


Indian


Others


 


Current ALTA Sugarcane Leases
Tokaimalo Tikina


Indian


Fijian
Other


  


Proposed Change in ALTA Sugacane Leases
Tokaimalo Tikina


Fijian


Indian


Others
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NADROGA PROVINCE 


Current ALTA Sugarcane Leases
Momi Tikina


Indian


FijianOther


   


Proposed Change in ALTA Sugacane Leases
Momi Tikina


Fijian


Indian


Others


 
Current ALTA Sugarcane Leases


Wai Tikina


Indian


Fijian


Other


   


Proposed Change in ALTA Sugacane Leases
Wai Tikina


Fijian


Indian


Others
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NADROGA PROVINCE 


Current ALTA Sugarcane Leases
Malomalo Tikina


Indian


FijianOther


   


Proposed Change in ALTA Sugacane Leases
Malomalo Tikina


Fijian


Indian Others


 


Current ALTA Sugarcane Leases
Tuva Tikina


Indian


FijianOther


   


Proposed Change in ALTA Sugacane Leases
Tuva Tikina


Fijian


Indian Others
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NADROGA PROVINCE 


Current ALTA Sugarcane Leases
Conua Tikina


Indian


FijianOther


   


Proposed Change in ALTA Sugacane Leases
Conua Tikina


Fijian


Indian Others


 
Current ALTA Sugarcane Leases


Sigatoka Tikina


Indian


FijianOther


   


Proposed Change in ALTA Sugacane Leases
Sigatoka Tikina


Fijian


Indian Others
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NADROGA PROVINCE 


Current ALTA Sugarcane Leases
Cuvu Tikina


Indian


FijianOther


   


Proposed Change in ALTA Sugacane Leases
Cuvu Tikina


Fijian


Indian Others


 


Current ALTA Sugarcane Leases
Waieoba Tikina


Indian


FijianOther


   


Proposed Change in ALTA Sugacane Leases
Waieoba Tikina


Fijian


Indian Others
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NEGOTIATING PROCESS  
Talking about the “how” before the “what”. 


 
 


RHIÂN WILLIAMS 
Mediator and Facilitator 


 
 
 


“The more voices we allow to speak about one thing, 
the more eyes, different eyes we can use to observe 
one thing, the more complete will our concept of this 
thing, or objectivity, be.” 
 


Nietzsche 
 
 


Overview 
 
I have worked as a mediator and facilitator for the previous 13 years.  For the last six years I have 
worked increasingly in the area of native title mediation processes.  This has presented me with a 
number of challenges, not the least of which has been identifying what elements of my mediation 
practice are culturally determined and what impact that has for any disputants with whom I may 
be working.  Given the increasing emphasis that is being placed on mediation and conflict resolution 
in the management of land use conflicts I believe it is imperative that processes are designed with a 
high degree of cultural sensitivity. 
 
In this paper I will draw on the work of Laurie Nathan who has identified six strategic or critical 
principles of mediation.  I believe these principles are vital to fair and effective mediation processes 
and using the work of Edward T. Hall on inter cultural communication.  I want to propose a reason 
for why mediators may deviate from these principles.  Using Hall’s model of cultural differences I 
will briefly outline some of the consequences for disputants from different cultural contexts of the 
procedural choices made by mediators.  As a practitioner I hope that the reflections and 
observations in this paper are of use to those considering mediation approaches to land use 
conflicts. 
 
 
Mediation can make things better, it can also make things worse – sometimes much 
worse.  As Laurie Nathan from the Centre for Conflict Resolution, University of Cape 
Town in South Africa has pointed out “… state and inter-governmental mediators 
frequently deviate from the logic of mediation and resort instead to power-based 
diplomacy … and … as a result the mediators’ endeavours heighten the suspicion, 
fear and anger of beleaguered disputants and are consequently ineffectual if not 
counter-productive.” 
 
So how is it that mediators can get it so wrong?  What are they not taking into 
account?  Nathan argues that there are six critical principles of mediation that 
mediators should not deviate from: “… mediators must not be partisan; the parties 
must consent to mediation and the appointment of the mediator; conflict cannot be 
resolved quickly and easily, the parties must own the settlement, mediators must be 
flexible and mediators must not apply punitive measures.”  Most mediators would 
see that these principles are vital to the development of fair, effective and inclusive 
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mediation processes.  But why do mediators deviate from these principles even if 
they may believe they agree with them? 
 
I believe it is the lack of awareness of how cultural contexts impose limits upon 
procedural acceptability that pushes mediators into deviating from what Nathan 
terms “the logic of mediation”.  Edward T. Hall writing on inter-cultural 
communication argues that there are three important concepts about cultural 
differences – time, space and context which he briefly defines as follows: 
 
Time:  “Time is one of the fundamental bases on which all cultures rest and around 
which all activities revolve.  Understanding the difference between monochronic 
time and polychronic time is essential to success…” (Hall 1990, p. 179).  
Monochronic time is characterised as linear, tangible, and divisible.  In monochronic 
time, events are scheduled one item at a time and this schedule takes precedence 
over interpersonal relationships.  Polychronic time, on the contrary, is characterised 
by “the simultaneous occurrence of many things and by a great involvement with 
people” (Hall 1990, p. 181). 
 
Space:  Here, space refers to the invisible boundary around an individual that is 
considered “personal”.  This sense of personal space can include an area, or objects, 
that have come to be considered that individual’s “territory”.  This sense of personal 
space can be perceived not only visually, but “by the ears, thermal space by the skin, 
kinesthetic space by the muscles, and olfactory space by the nose” as well.  (Hall 
1990, p. 11). 
 
Context: High and low context refers to the amount of information that a person 
can comfortably manage.  This can vary from a high context culture where 
background information is implicit to low context culture where much of the 
background information must be made explicit in an interaction.  People from a high 
context culture often send more information implicitly, have a wider “network”, and 
thus tend to stay well informed on many subjects.  People from low context cultures 
usually verbalise much more background information, and tend not to be well 
informed on subjects outside of their own interests.  Hall argues that all cultures 
exist along a continuum from low to high context and that the following values can 
be ascribed to each context. 
 


LOW CONTEXT  
(INDIVIDUALISTIC) 


HIGH CONTEXT  
(COLLECTIVE) 


Mastery over nature 
Personal Control over the environment 
Doing 
Future Orientation 
Change 
Time Dominates 
Human Equality 
Youth 
Self-Help 
Individualism/Privacy 
Competition 
Informality 
Directness/Openness/Honesty 
Practicality/Efficiency 
Materialism 


Harmony with Nature 
Fate 
Being 
Past or Present Orientation 
Tradition 
Focus on Relationships 
Hierarchy/Rank/Status 
Elders 
Birthright Inheritance 
Group Welfare 
Co-operation 
Formality 
Indirectness/Ritual/”Face” 
Idealism/Theory 
Spiritualism/Detachment 
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Put simply in low context cultures the majority of information is explicitly 
communicated in the verbal message whereas in high context cultures the 
information is embedded in the context of the relationship.   
 
Hall identifies that England (including Australians and New Zealanders of English 
origin) Germany, the US and Scandinavian countries fit on the low context end of the 
continuum and just about everybody else on the high context end. 
 
Whilst all three of these elements – time, space and context – hold critical 
considerations for the design of mediation processes, this paper focuses on the issue 
of context.  The cultural context of the mediator and their ability to recognise it is of 
critical importance in the design of mediation processes.  In many instances when 
the need is identified for mediation, high profile mediators from outside the 
immediate area or country are brought in and they will often be drawn from low 
context cultures.  A low context culture mediator is often far more comfortable 
working within the limited amounts of time available for mediation as this fits easily 
with the value of “time” being a core priority in low context cultures.  Whilst this is in 
obvious contradiction to Nathan’s critical principle that conflict cannot be resolved 
quickly and easily it is often justified on the grounds that certain, if not all parties are 
busy; it is expensive to bring people together and it is important to move quickly to 
reach agreement so as to not hold up economic development, government or 
industry schedules, etc.  Whose need is this mediation process meeting?  Certainly 
not the need of establishing and focusing on relationships as a completely 
interwoven element of any agreement process for those from high context cultures. 
 
There are many consequences of limiting the time of the mediation process.  It often 
forces participants to focus prematurely on what will be done to resolve matters thus 
defaulting to the low context value of focusing on the future.  Whilst it may be argued 
that mediation is about reaching agreements about what will be done, it must also be 
acknowledged that for high context cultures the need is to explain and seek 
acknowledgement for what has happened or what has gone before.  Unless there is 
an opportunity to do this there may be vital elements missing from any agreement or 
settlement from the perspective of high context participants.  This means that any 
settlement may be missing a further of Nathan’s critical principles and that is a sense 
of ownership by all the parties. 
 
Another consequence of time limited processes is that when issues are raised that 
seem to relate to history they are understood by the low context mediator in a linear 
sense as being in the past and separate from future agreements whereas from a high 
context cultural perspective they are inseparable because they define or contextualise 
the relationship and therefore must be resolved.  Furthermore in most disputes there 
is often one or more groups who feel most strongly about the historical relationship 
(particularly in land use disputes when the history is often one of colonisation and 
dispossession).  So when mediators frame discussion processes that allow for the 
exclusion of historical contexts and instead emphasise future agreements they may 
be seen by participants as biased and thus deviating from the first of Nathan’s critical 
principles that mediators must not be partisan.   
 
Further to this if a time limited mediation process is instituted that does not allow 
participants the time to explore what is relevant to them but instead pushes for 
agreements then when those agreements breakdown as they invariably do 
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participants blame each other for this breakdown.  Further to this the low context 
mediator may not appreciate the consequences for those involved of the loss of face 
associated with the breakdown of agreements.  This loss of face then further 
contextualises the relationship between the parties in dispute and becomes itself part 
of the story or history that needs to be resolved.  Mediators drawn from low context 
cultures may miss the significance in high context cultures of both the practice and 
symbolism of co-operating.  Whilst in low context cultures a breakdown in an 
agreement is often also a loss of face, because low context cultures tend to also value 
competition, a breakdown is seen as something to overcome.  However, in high 
context cultures a breakdown is seen to be indicative of the very nature of the 
relationship between those involved.  In essence, mediation processes that do not 
allow time for the necessary level of discussion in order to build genuine 
understanding and cooperation can only serve, as observed earlier by Nathan, to “… 
heighten the suspicion, fear and anger of beleaguered disputants”. 
 
In 2000 whilst working as a process advisor with the Native Title Unit of the South 
Australian Aboriginal Legal Rights Movement, during negotiations to develop a 
statewide framework for negotiating Native Title, much of my thinking about these 
issues was brought into sharp focus by the following set of circumstances.  A meeting 
had been organised in Port Augusta for traditional owners from around the state.  
The external consultants had arrived in Port Augusta the afternoon before the 
meeting and much planning and discussion took place until late into the night.  At 
about 11.30 pm the principal consultant explained that there was a problem.  None of 
the administrative support staff were due to arrive until the following morning and a 
group of traditional men were possibly about to arrive on the bus from Coober Pedy 
at about 2.30 am and there would be no-one to meet them.  A number of the 
consultants said what a terrible thing that was and then promptly took themselves to 
bed. 
 
As the process person the concern this raised for me was the impact this might have 
for the meeting the following day.  At the meeting traditional owners would be asked 
to trust the advice and good intentions of the external consultants.  If, however, this 
same group was seen to have neglected a group of traditional owners including one 
of the oldest living elders this “context” would undermine or contradict any other 
“message” coming from the consultants.  This seemingly small instance provided an 
insight into the sorts of things mediators might miss because they become focused 
on the “bigger” picture of what needs to be discussed rather than on how people get 
to the process of mediation.  Furthermore unless there is congruence between the 
two, then in high context cultures the more important messages will be taken from 
the relationship that has been established than from anything that is said. 
 
Mediators are often accused of implementing processes that are culturally 
inappropriate.  My belief is that this is often unintentional and because mediators 
lack an awareness of how their own cultural context is shaping their determination 
of procedural acceptability.  Models of mediation can easily be seen to be culturally 
determined when they are future focused and time dominates with an emphasis 
placed on pushing hard for settlement or agreement.  Approaches to mediation that 
emphasise the need to discuss and understand what has gone before in order to 
understand how to move to any future agreement and that focus on relationships 
allow for participants from both high and low context cultures to participate 
meaningfully in the process.  Inevitably this will mean that any mediation process 
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may seem to be proceeding much more slowly from the perspective of the low 
context culture mediator. 
 
However this is not a bad thing as Nathan points out “the pressure on the mediator 
… may be intense particularly where a large number of people are dying in ongoing 
hostilities.  Father Romano recalls that the Sant’Egidio team in Mozambique was 
“put under strong pressure to end the talks quickly….  Our awareness that every day 
more of war meant more killings was an extremely hard burden to bear.”  The 
mediators nevertheless resisted the pressure because the “pathology of memory 
could not easily be cancelled”, and because “there is no use in forcing people to agree 
on anything.  The only way the process could have been successful and the reason 
that made it successful was that all the actors involved gained ownership of the 
process…”. Process is owned when it is shaped by the cultural contexts of all involved 
and not just decided and imposed by one group. 
 
Mediators need to work hard to uncover the cultural biases within their processes 
and their perceptions of what makes for “good” mediation.  Low context mediators 
tend to focus on “what” people need to negotiate, they see that at the heart of their 
process are the substantive issues.  From my perspective as a practitioner it is vital 
that mediators remember that “how” people talk is as important as “what” they need 
to talk about.  Mediators must start by negotiating with parties in dispute the  “how” 
of how they will talk about “what” they need to negotiate.  As this paper has sought to 
explain any limits on the process have consequences for both the disputants and the 
outcomes of the process.  Mediators must see that procedural negotiations must 
precede substantive negotiations and that this is vital if parties are to have a sense of 
ownership over both the process and its outcomes.  Mediators need to be prepared to 
start by negotiating and not imposing their process.  They may find it useful to start 
by asking themselves the following questions:   “why do I do what I do”, “who 
do I do it for”, “what does it do for them” and “does it work for everyone 
in the same way”. 
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Opportunities, Potentials and Problems in CLT in Forestry-related 


and other Developments in the South Pacific 
 
Abstract: 
 This presentation reports on and extends a study carried out for 
FAO/SAPA on the impacts of customary land tenure (CLT) on forestry-related 
developments in Vanuatu and Papua New Guinea. That study looked at how 
areas of land in Vanuatu and Papua New Guinea are accessed, secured and 
managed for forestry development. Its aim was to help in achieving a better 
understanding of CLT issues as they relate to forestry developments in those two 
countries. Many of these, by extension, apply to other Melanesian countries. 
 The main outcomes of this study are contained in the discussion on key 
issues and the associated recommendations.  These will be discussed at greater 
length here. This is to lead to the adoption of processes and procedures of working 
with customary resource owners in better practical and technical ways to support 
their management land and natural resources under customary land tenure. 
Greater understanding and sensitivity to CLT issues should greatly enhance the 
protection of current forestry investments, increase the flow of investment back to 
the sector and so add to its economic contribution. But improvements and their 
degree of success are dependent 
 


•  on a re-focussed and more facilitating role for forestry officers by which the re-


empowerment of communities is strengthened; 


•  on improved and appropriate information systems to which customary 


resource owners and their communities will need to have access;  


•  and on a more focussed and sustained capacity-building training and 


institutional strengthening at the community level. 


 Building on the strengths and potentials of CLT, a re-focussed and more 
participatory approach to customary land tenure (and associated management of 
natural resources such as forests and other resources) should also, of course, 
significantly improve resource owner community members’ own opportunities for 
job creation and for income generation at the community level, all important in 
poverty alleviation. For these reasons, too, the issue of sustainability must become 
and remain a focal theme, working towards a fulfilling a particular vision of how 
South Pacific societies will develop in the future. 
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1. Introduction 
 This presentation is, at least in part, based on work I carried out recently in 


Vanuatu and Papua New Guinea on behalf of FAO/SAPA (Holzknecht 2001/2). 


The outlines of that work will be reported on here but I have also developed some 


of those ideas further to take into account the broader perspective reflected in the 


title of this presentation. 


Pacific Island Countries [PICs] have in recent years been increasingly involved 


in the call for and debates about sustainable forest management [SFM] (for 


example, Tang, Bulai & Masianini 1999). This subject arises in the discussions and 


recommendations at major regional forestry meetings as well as in forestry 


workshop reports. Much of this as well as influences from international initiatives 


such as UNCED have encouraged PICs to re-think their national forest policies 


and forest laws. As a result Papua New Guinea, Fiji, Solomon Islands and Vanuatu 


now have well-defined national forest policies and laws to support the 


development of their forestry sectors. 


Especially the region’s forestry agencies but also the private sector see land 


tenure issues and customary land tenure [CLT] in particular as a major constraint 


inhibiting their activities. Lack of written records dealing with land under CLT 


and the apparent inability of customary landowners to effectively organize 


themselves as landowning units are thought to underlie frequent land ownership 


disputes and sometimes force forestry projects to close. All these effects create 


uncertainties and increase the apparent risks; these, in turn, have reduced the flow 


of investment into the sector in PICs. 


Numerous studies over many years have been conducted on land tenure issues 


in the region. However, recent land disputes associated with forestry-related 


developments have emphasized the need for a much closer look at how areas of 


land for forestry purposes are accessed, secured and managed. This has been the 


impetus behind this study: to achieve an improved understanding of a number of 
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the issues dealing with CLT in relation to forestry developments. The practical 


outcomes of this study will hopefully assist not only the customary resource 


owners themselves in PICs, but also governments (especially the state forestry 


agencies) and other parties (particularly investors) to deal with the complexities 


associated with CLT. Hopefully this will encourage some major rethinking about 


how things are done in their lines of business and this, in turn, should lead to the 


adoption of more effective processes and procedures of working with customary 


resource owners in better practical and technical ways to handle and develop 


lands under CLT thereby protecting forestry investments and enhancing the 


sector’s economic contribution.  


The successful achievement of working towards SFM in PICs depends entirely 


on (a) the understanding of the issues involved; (b) the consequent successful 


handling of land and land issues; and (c) ensuring that developments in the 


forestry sector will always work in close partnership with customary resource 


owners. 


This study was required to cover South Pacific countries both with ample 


forest resources and forestry sectors that contributed significantly to the national 


economy as well as countries that have the potential to sustainably develop land, 


forests or tree resources which may contribute to national development. In 


consultations between FAO/SAPA and the Consultant the countries selected for 


this study were Vanuatu and Papua New Guinea.  


 Finally, summarizing the Terms of Reference for this study (see Attachment 


1 for the detailed version), the Consultant’s activities included: 


A. An overview of the role and contribution of forests and forestry sectors; 


highlights of past and present developments and trends; highlight issues 


influencing forest policies and forest management practices; 


B. Description of land tenure and land ownership patterns with special emphasis 


on definition, status and nature of CLT in PICs; 


C. Identify and discuss problems in forestry developments associated with use of 


CLT; 


D.  Review and describe existing processes and mechanisms used in dealing  
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with, accessing and securing customary land in a range of countries. Assess 


the strengths, weaknesses and potential for improvement of these processes 


and mechanisms; 


D. Compare and evaluate the processes and mechanisms used by (i) examining 


formal and informal processes and procedures in accessing and managing 


land; (ii) identifying relevant land and resources management policies, 


legislation and institutional gaps; (iii) discuss and document issues relating to 


the cost of developing and implementing such mechanisms and their long 


term management and sustainability; 


E. Discuss the views and roles of various stakeholders in relation to use of 


customary land and the current processes of land acquisition. Report and 


describe any successful processes or systems used by the countries; 


F. Identify areas and activities that could assist, encourage and support full 


participation of landowners and local communities in land use decision-


making processes and strengthening their involvement in forestry 


programmes; 


G. Present and evaluate traditional methods of conserving and managing land 


and forest resources as compared with current (western) laws. Determine 


management areas where principles and methods of both – tradition and 


modern – laws could compliment each other or used to successfully access and 


secure customary land for forestry-related purposes; 


H. The Consultant must look at models used in other countries; 


I. Identify institutional needs and training opportunities that could benefit the 


PICs to better address and manage issues relating to land and forestry; 


J. Identify or recommend the most useful processes and mechanisms which 


could be adopted or adapted by PICs, and recommend improvements to 


existing administrative and management systems relating to acquisition of 


land and forests. Opportunities under regional collaboration could be used to 


strengthen institutional capacities. 
 


2. Vanuatu 
 Vanuatu 
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3. Papua New Guinea 
 Papua New Guinea 
 
4. Problems  
  Common Land Problems and Linkages with Forestry 
 Native forests, like land, are owned by customary resource owners 


across most of the western Pacific and similar customary principles apply to 


forest resources as to land. With multiple customary and forest rights applying 


and overlapping in any specific area it is to be expected that to encourage, 


approve or be involved in forestry activities on any customary land will bring 


about tension and possible conflicts. 


 For forest extraction operations in particular, the direct and indirect 


effects of customary land disputes can be substantial. At its most basic a 


failure to access land or native forests can mean that a planned forestry 


development cannot proceed. This applies to the harvesting of timber in a 


forest as well as to securing land for the establishment of forest plantations.  


From the timber industry point of view land disputes limit wood 


production whether for export of round logs or for feedstock for sawmills. Land 


disputes thus limit access to markets because of inconsistencies in the flow of 


the natural resource thus costing money. All in all, land disputes cast a cloud 


of insecurity over the whole sector. 


A present-day common land problem is that customary ownership --


rights, responsibilities and boundaries - has in the past been an oral tradition. 


Memories fade, distinctions blur, boundary marks move or disappear 


temporary rights holders begin to reinterpret their rights as being permanent 


ones with all the inherent characteristics which come with that. So the bases 


for misunderstanding, dispute and conflict increase. Natural resources held 


under customary tenure are almost the only source of security and potential 


wealth that a very large proportion of the citizens of PICs have and so they are 


most reluctant to give up any of these rights. 


 


Other common land problems related to forestry issues include: 


•  Unclear use of terms applying to land can lead to confusion:  
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# First, the use of the word ‘ownership’ tends to be misleading and confusing. 


What does it mean? Does or does it not properly apply to a range of ‘rights’? 
 


# Misleading and inconsistent usage of the terms ‘individual tenure’ and 


‘communal tenure’, since they are based on the false assumption that all rights to 


land in one case are held by individuals and, in the other, by the community. 


This obscures the fact that in all land tenure systems there are multiple rights to 


all land. In the Pacific context the use of the word ‘communal’ is justified only if 


it is applied to a customary resource-owner grouping such as a clan or sub-clan 


whereby all permanent rights holders in that grouping have access to all 


customarily-held resources in the same way – and this circumstance is very rare. 
 


•        A clearer understanding of the categories of, distribution of land 


and  


resource rights and the variables at work within these systems 


would obviously help a great deal: 


# Land rights can be usefully classified into six categories: 


[a] Rights of or claims to direct use (e.g., the rights to plant, harvest, gather, and 


to build); 


[b] Rights of indirect economic gain (e.g., those to tribute or to rental income); 


[c] Rights of control (almost invariably places limits on the rights of use, which 


are held by persons other than the user); 


[d] Rights of transfer (these are the effective power to transmit rights, either 


those in the land itself or those in other property attached to the land, by will, 


sale, mortgage, gift, or other conveyance); 


[e] Residual rights (e.g., non-compliance with specified conditions; extreme need 


by the holder of the residual rights, such as the power of eminent domain, held 


by governments); and 


[f] Symbolic rights or rights of identification (in many societies there are clearly 


recognized relationships between humans and land which have no apparent 


economic or material function though they may serve important psychological or 


social purposes). 
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# In Melanesia the distribution of land rights in any society may be examined in 


terms of relations between right holders. Some of these are hierarchical with 


certain categories of right holder having superior rights to others; 
 


# Patterns of expectations and ideological values determine land relationships in 


addition to formal rights; 
 


# In addition to the legal relations in respect to land, other relations also need to 


be considered which influence the distribution and exercise of both customary 


and modern legal rights; 
 


# In traditional tenure systems in PICs, which rights are acquired depends first 


on one’s affiliation to a landholding descent group or local group. Primary rights 


are acquired through the group with which the person concerned affiliates and in 


which he resides as a married adult man. 
 


# With regard to land rights and property rights - It must be remembered that 


land rights across Melanesia are a subcategory of property rights and the 


relationships established by property rights should be viewed as a subcategory of 


social relations generally (Crocombe 1974:1).  If this basic linkage is not 


understood then Melanesian customary land tenure systems will not become 


clearer than at present. Any land tenure system is defined by a particular human 


population and by a particular and quantifiable area of land. Land tenure, then, 


is a system of patterns of behaviour that specifically serve to control and manage 


a society’s use of environmental resources.  


This is not to say that these perceptions are not gradually changing in at 


least a section of each PIC population, the entrepreneurs and the politicians. 
 


•  Land tenure system variables: 


# The form and functions of any system of land tenure is determined by the 


interaction of a number of variables. There are biological factors, geographical 


variables, biotic variables, technological factors, socio-cultural and economic 


influences. The demographic structure, the system of land use and a number of 


other factors influence not only the nature but also the operation of any tenure 
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system.  In brief, the variables (summarized from Crocombe 1974) include the 


following: 


•  Environmental factors:   


•  Technological factors:   


•  Ethological factors:  and 


•  Socio-cultural factors:   


It follows from the above that a number of rights applied by different 


people may exist over any particular area of land. There are permanent rights 


held by the members of a customary kin group (such as a clan), temporary use 


rights of various kinds being exercised by a number of individuals associated 


with permanent rights holders, individuals who hold individual rights to 


economic trees and so on. As long as everybody involved knows, recognizes and 


operates within the boundaries and parameters of their particular set of rights 


there will be no conflict. 


Rights to forests in Melanesian customary tenure systems are virtually 


always the preserve of members of a customary kin group to use and extract 


various forest products as necessary – materials with which to build housing, 


harvest of edible wild products (fruits, binding material, dyes, seeds, etc.), 


wildlife of various kinds, making of bush gardens. For just one or two people in 


such a group to benefit from forest development is considered to be exploitative 


and unacceptable. 
 


•        Dimensions of Land Rights: 


 Note also that each specific land right and each duty linked to that right is 


multi-faceted in that it may be measured in four dimensions: 


[a] An area dimension defining the limits of the area to which any right, duty, 


privilege or negation applies and are defined and demarcated in different ways in 


PICs; 


[b] A time dimension denotes the period during which the right or other 


relationship is in force. This may be just one gardening cycle, a number of years, 


a period dependent on occupation or on the fulfillment of obligations on which the 


particular right depends; 
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[c] A population dimension sets out the persons and groups involved, and 


classifies them into relevant categories, statuses and social classes, with each 


different category having specific rights and obligations. Rights exist only in 


situations of interaction, so it is often necessary to specify who is excluded as 


well as who is included in a particular right or obligation. Membership in 


customary groups (on which many other rights and relationships hinge), for 


example, are most often by both self and mutual recognition between individuals; 


and [d] A complex of legal and customary dimensions specifies the legal and 


customary criteria by reference to which the distribution, transfer and exercise of 


rights are conditioned. A full understanding of these dimensions is impossible 


without an understanding of the social and political structures within which the 


rights are organized. 
 


 


 


 


 


•  Unpredictable, inconsistent or inadequate government policy and its 


application: 


Unpredictable or inconsistent land policy can cause problems for both 


landowners and potential users of land. Where such policy is either 


unrealistic or unable to change, users will often find informal ways around 


such hurdles. This is particularly so when it becomes evident or known 


that decisions by land boards that administer land leases are often biased 


or apply different sets of criteria for different applicants (i.e., lack of 


transparency through corruption or other factors). 
 


•  Lack of transferability of land or restrictions on land access: 


The fear of foreign ownership of land (‘overseas’ foreign as well as ‘foreign’ 


as in being from another linguistic group) is often the basis for restrictions 


on the transferability of land. These fears are also related to the control of 


resources and the belief that the major benefits go to people outside the 


area. 
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•  Insecurity of tenure: 


Tenure insecurity is fundamentally the result of inadequate land 


administration and of a legal framework unable to enforce contracts, 


determine boundaries and settle disputes. Land titling and registration in 


the Pacific is often hampered by incomplete, out of date or deteriorating 


records, often caused by financial constraints, insufficient staff and lack of 


training, poor equipment, failure to register land transfers in the past, 


boundaries disputes, and clumsy or cumbersome adjudication systems. 


Tenure insecurity results in reduction of investment and capital 


maintenance, reduces the demand for house improvements and government 


services. Tenure insecurity also precludes landowners from using land as 


collateral in the credit market. 
 


•  Ineffective  processes for resolving disputes: 


Current dispute resolution processes tend to be not very effective in terms 


both of land and land-for-forestry contexts. A lack of information about or 


understanding of dispute resolution processes and the fundamental 


concepts for these processes act to limit their effectiveness. It is also typical 


that the politically or economically more powerful either understand the 


processes better or can afford to hire lawyers who do understand and can 


manipulate these systems. Dispute resolution at the community level 


through negotiated solutions based on consensus is regularly either 


bypassed or ignored in favour of pushing a case through district, provincial 


or higher courts often where magistrates are not familiar with local custom 


or practice. 
 


•  Customary group representation: 


In the context of the vast majority of land continuing in customary 


ownership, one major hurdle in negotiating access or use rights to these 


resources is the lack – to outsiders, at least – of a predictable 


representative structure of a customary group so that a leading 


representative can speak and negotiate for his land group and have that 
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negotiated agreement accepted, respected and adhered to by all members of 


that land group. 


 
5. Opportunities and Potentials (fulfilled or not fulfilled?) 
 One line of inquiry most often overlooked, even by many governments of 


PICs when discussion turns to natural resource management issues is that there 


are already in existence customary land use and land tenure systems operating 


throughout each of these countries. 


States and administrations in our region still have much to learn from 


taking notice of the strengths of existing indigenous structures. These structures 


continue to exist and operate precisely because the majority of the population 


continues to work comfortably with them, they understand these systems which 


also hold within each community’s hands the natural resources on which they 


continue to live and survive. 


 We must also remember that custom in any particular context is not static.  


It continues to evolve and change over time. By not taking account of such 


evolution and flexibility and committing everything to one kind of approach 


South Pacific countries are likely to immediately lock themselves into static and 


inflexible boundaries.  It is like making the move from A to Z all in one leap when 


nobody, not even State structures, capacities and capabilities are remotely 


prepared for such a leap and its consequences. 


 One of the things that seems to be missing in much of the talk in SP 


countries of registering land, becoming more economically focussed and more 


productive (and so on) is that there is no shared national vision about the 


directions in which that nation, its citizens and its governing bodies is heading in 


terms of national, provincial, district and local development.  Governments often 


make pronouncements of these kinds (especially at the time of independence from 


a colonial authority, or nowadays, at election time), but they seem to be honoured 


more in the breach than in the implementation of such a vision. Take PNG. On 


Independence we had wonderful statements made as a preamble to the 


Constitution [Note 1] including, in that document, these ‘National Goals and 


Directive Principles’ (PNG 1975: 2 – 5): 
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1. Integral Human Development 
We declare our first goal to be for every person to be dynamically 
involved in the process of freeing himself or herself from every 
form of domination or oppression so that each man or woman will 
have the opportunity to develop as a whole person in relationships 
with others… 
 


2. Equality and Participation 
We declare our second goal to be for all citizens to have an equal 
opportunity to participate in, and benefit from, the development 
of our country…. 
 


3. National Sovereignty ands Self-reliance 
We declare our third goal to be for Papua New Guinea to be 
politically and economically independent, and our economy 
basically self-reliant… 
 


4. Natural Resources and Environment 
We declare our fourth goal to be for Papua New Guinea’s natural 
resources and environment to be conserved and used for the 
collective benefit of us all, and be replenished for the benefit 
of future generations… 
 


5. Papua New Guinea Ways 
We declare our fifth goal to be to achieve development primarily 
through the use of Papua New Guinean forms of social, political 
and economic organization… 
 
 This is followed in the Constitution by a statement of ‘basic rights; and 


‘basic social obligations’; relevant parts of this include (PNG 1975: 5 – 6): 
 
“WE HEREBY DECLARE that all persons in our country have the 
following basic obligations to themselves and their descendants, 
to each other, and to the Nation: 
[a] to respect, and to act in the spirit of, this  


Constitution; and 
[b] to recognize that they can fully develop their  


capabilities and advance their true interests only by  
active participation in the development of the national  
community as a whole; and… 


[d] to protect Papua New Guinea and to safeguard to national  
wealth, resources and environment in the interests not  
only of the present generation but also of future  
generations; and … 


[f] to respect the rights and freedoms of others, and to  
cooperate fully with others in the interests of  
interdependence and solidarity… 
 
In terms of a framework for national development this is powerful and 


uplifting stuff, but where did it go and where is it now in terms of a national 


vision? As I have already said, almost as soon as the ink was dry it was largely 


ignored, bypassed, undermined, manipulated at will. Where, for example, is the 
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inspiring and proactive vision and its implementation that should have sprung 


from this National Constitution? Where are there PNG forms of social, political 


and economic organization at work? Where and how is PNG’s natural 


environment being conserved for collective benefit now and replenished for future 


generations and where is the newly developed and developing national ethic in 


terms of careful uses of its wide range of natural resources? Where is the broad 


vision of active and pro-active ways of improving living conditions for all 


citizens? 


The implicit compact that the nation would work in the best interests of its 


citizens and for their benefit seems to be broken, leaving communities, but 


especially rural communities back to where they were at the beginning, that is, 


depending on themselves and their natural and human resources.  How can they 


find their way through the maze where governments have often failed to reach 


significant milestones for all its citizens? 


 
6. The Future 
 Within a national vision in each PIC of nurturing broad-based social 


development encompassing also a developing nation ethic for the variety of ways 


or ‘roads’ in which this could be achieved, communities themselves can learn from 


their past and adapt their time-honoured customary institutions to look to the 


future. 


 There are still in PICs the customary institutions of consultations and 


processes for members of each clan to work together for particular purposes. 


There are still processes for bringing together different groupings within one 


village or community for common purposes. Each of these groupings, in western 


Melanesia at least, still owns and controls a range of natural resources and has 


access to its own pool of human resources.  Each group, then, needs to carry out 


an internal audit of what it has in terms of natural resources and human resources.  


On the basis of these audits and establishing what such a community needs in 


terms of infrastructure and services (roads, education, water supply, etc.) and 


working together with neighbouring groups and linking up with local level 







 15


government and district administration what should emerge is a development 


plan and programme which can largely be run by these communities themselves. 


What has changed is that clans and village communities no longer control 


access to information nor to technical knowledge or services. And it is here that 


government should come into play. Departments need to refocus their activities in 


order to provide a more facilitating service to community organizations.  They 


need access to information and advice and they need access to technical services. 


What enables all this is that in western Melanesia at least communities still 


own their resources and customary land tenure systems and resource 


management systems still operate.  The State has managed to arrange for itself the 


legal right to control forestry activities on a resource which does not belong to the 


State.  
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Tourism on Native Land in Fiji: Where Conflict is Never Ending. 


 
Timoci Waqaisavou 


 
Abstract 
 
The origins of many conflicts in parts of the developing world can be traced to disputes 
over land – over land ownership, rights, access and use. The old age Palestinian-Israel 
conflict is essentially a conflict over territory or land; the conflict which has made Robert 
Mugabe of Zimbabwe an unpopular man amongst the Western nations is also land related 
(http://.cnn.com/2000/world/afrca/08/02/zimbabwe.bckgrmd/).  
 
The use of land for tourism development purposes is one type of land use which brings 
about conflict in quite a number of tourist destinations. Tourism has evolved during the 
latter half of the twentieth century from a marginal activity to a widely dispersed 
economic giant which in 1999 accounted for some 6% of the global economy or 
approximately $US8 trillion (Weaver and Oppermann, 2000, pp. 3). This scenario is 
equally true for the islands of the South Pacific where tourism can and already does plan 
a significant role in their economic development (Smith, S.C 1996, p p. 42). Fiji is 
amongst the top five (5) countries in the South Pacific where reliance on tourism as a 
source of revenue earner and employment is great.   
 
Fiji's reliance on tourism has been marred by many problems specifically problems 
associated in the use of native owned land. Prasad and Tisdell (1998, p.p. 180) suggest 
that the real problem facing the tourism industry  
and potential investors is the conflict between the role of the Native Land Trust Board 
(NLTB) and the landowning units and individuals. While the landowners may have their 
own plans for tourism development, the plan itself is dependant on the acceptance by the 
NLTB and the statutory planning authorities. 
 
Uncertainties surrounding the renewal of leases is a cause for concern to  tenants. Even 
with the security of tenure purportedly being provided for under the terms of the lease, 
people leasing native land are still insecure in so far as their occupation and use of these 
lands are concerned. The increasing number of illegal take over of these lands, including 
tourists resorts by the native landowners is testimony of this fact (The Fiji Times, 
9/9/1992, pp. 6; Lea, 1996, pp. 133; The Fiji Times, 12/7/2000, pp. 3, The Fiji Times, 
4/10/2000, pp.1).    
 
Introduction 
 
This paper sets out to examine one of man’s oldest forms of conflict and an issue which 
has plagued his existence since time immemorial - conflict over land. The discussion later 
focuses on tourism as a source of conflict and will narrow down on the situation in Fiji 
where conflict over land in the tourism sector is never ending.  
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The origins of many conflicts in parts of the developing world can be traced to disputes 
over land – over land ownership, rights, access and use. The old age Palestinian-Israel 
conflict is essentially a conflict over territory or land; the conflict which has made Robert 
Mugabe of Zimbabwe an unpopular man amongst the Western nations is also land related 
(http://.cnn.com/2000/world/afrca/08/02/zimbabwe.bckgrmd/).  
 
Tourism has evolved during the latter half of the twentieth century from a marginal 
activity to a widely dispersed economic giant which in 1999 accounted for some 6% of 
the global economy or approximately $US8 trillion (Weaver and Oppermann, 2000, pp. 
3). This scenario is equally true for the islands of the South Pacific where tourism can 
and already does plan a significant role in their economic development (Smith, S.C 1996, 
p p. 42). Fiji is amongst the top five (5) countries in the South Pacific where reliance on 
tourism as a source of revenue earner and employment is great.   
 
The use of land for tourism development purposes is one type of land use which brings 
about conflict in quite a number of tourist destinations. In Bali, for example, although 
largely hidden from the eyes of the overseas visitor, Bali beaches have become a cultural 
and environmental battleground. In 1994, protests against the Bali Nirvana Resort 
Development at Tanah Lot signalled the first serious challenge to the direction of tourism 
development by the Balinese people (http://www.insideindonesia.org./edit54/bali/htm). In 
another case, at Serangan Island, dredging for tourism development has increased the size 
of the island to three times its size and has destroyed sea grasses and fisheries of the local 
people (Bali Post). In Kenya, tour operations are primarily large enterprises owned either 
by foreign companies or Kenyan individuals from outside the district. These tour 
operators lobby for permits to use large tracts of lands which are set aside exclusively as 
reserves. There is the conflict in the use of these reserves as these lands have long been 
used by the Maasai, the indigenous inhabitants of the district for pastoral purposes 
(Duraiappah, A and others, 2000).     
 
Land ownership in Fiji. 
 
Land ownership in Fiji is divided into three main categories: 
-Freehold land 
-State land  
-Native land  
 
Although freehold lands constitute only about 7% of the country’s land area, it makes up 
the bulk of Fiji’s valuable land. State lands make up 9% of the country’s land area and 
like freehold lands, a significant portion of the country’s valuable lands are to be found 
therein. With the reversion of Crown Schedule A and B lands, Native land now 
constitutes 84% (it was previously 83%) of the country’s land area with a sizable portion 
being of marginal use to of no use at all.    
 
Although native lands are owned by the indigenous Fijian owners, control and 
administration of these lands are vested in the Native Land Trust Board, a statutory 
organisation created in 1940 (Native Land Trust Act). 
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Native lands are owned on a communal basis by native Fijians. Fijians are a distinct 
ethnic group who speak a separate and distinct language and share a common culture. 
They comprise about 55% of the population of Fiji. As descendants of Fiji’s original 
settlers they are registered at birth with the Native Lands Commission, thereby being 
assured of their rights as landowners (Nayacakalou, 1975, p.1). The ownership of native 
land varies across the country. A piece of land may belong to the entire village or to a 
yavusa (largest kinship grouping). In most cases, land is owned by mataqali (social unit, 
division of a yavusa) groups. Ownership of land may be also by tokatoka (social unit, 
subdivision of mataqali) groups (Nayacakalou, 1971, p. 3). In a few cases where 
individuals own a particular piece of land, they do so not in a private capacity but on the 
basis of the position they hold. In such instances land ownership tends to be described as 
follows: “Ownership of………….(name of land) rests with whoever for the time being 
holds the title of…………(Title one holds)”.  
 
The South Pacific island context  
 
Boydell and Small (1997) have identified a similarity amongst the indigenous landowners 
of the South Pacific in their view of the land. They have indicated that these landowners 
have a philosophically and spiritually deep-rooted belief in the stewardship of land. The 
current generation has a responsibility in respect of the land that relates to the spirits of 
their ancestors along with the expectations of their descendants, in addition to the needs 
of the current generation. Descendants, as future members of the tribe are regarded as 
having the same rights of access to land as those tribe members currently alive. For the 
same reasons, children cannot be charged for access to the land of their parents. Land is 
free for the use of current tribe members on the basis that it will be passed on, without 
degradation, for the use of future members. The communalism of the tribe and the 
timeless stewardship afforded the land is often difficult for Westerners to appreciate, that 
land is a common legacy.  
 
Boydell (2001) has stated that put in the Western tenure context, the stewardship afforded 
by native tenure is akin to a Head leasehold interest. The superior interest, which is seen 
as inalienable, is vested in wider (indigenous) society. However, today’s tribal stewards 
have the potential to create inferior (quasi sub-leases) in parcels of land that are not 
anticipated to be needed by the tribe for the duration of the sub-lease term. The situation 
is not that straightforward. Custom demands that as land is owned (in the sense of 
stewardship, rather than Western alienable ownership) communally, all tribal members 
must be consulted about the proposed sub-lease or use. Furthermore, they must all agree 
with the proposal (Paterson 2001). The impact of overseas migration by such voting 
members of the tribe causes major challenges in achieving a consensus, often precluding 
development (in all meanings) in Pacific island nations. 
 
Conflict/problem in the use of Native land. 
 
Native landowners’ participation in the commercial and business sector has always been 
a concern of past and present governments. It is generally believed that landowners’ lack 
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of participation in this area was due to a number of reasons including their lack of interest 
or a negative attitude to business. Part of the problem lies in the ownership and the use of 
their land.  
 
In theory a member of a land owning unit, by virtue of being a member, is at liberty to 
use a portion of his landowning unit’s holding. In practice, this is not straightforward or a 
simple matter as there are protocol and practices that have to be observed. A person 
living in the village, for example, because he takes part in the landowning unit’s social 
obligations, can justifiably use a portion of his landowning unit’s land. On the other hand, 
an absentee landowner, because he does not take part in the land owning unit’s social 
obligations, by his own “guilty conscience”, finds its difficult to use part of his land 
owning unit’s holding. The absentee landowner will first have to prove his worth before 
he is readily accepted into the unit. 
 
In some instances, a member, because he wants to secure financial assistance to either 
start or broaden his business, would require to lease a portion of his owning unit’s land. If 
the portion of land he wants leased be a native reserve then he would have to procure the 
written consent of the majority of those land owners over the age of 21 years before this 
can be lodged with the NLTB for consideration. The process of gathering people together 
for a meeting in which to discuss the intention on the part of one of them is cumbersome. 
The process is even more difficult if some of the members work or reside in other parts of 
Fiji or abroad. Then there is the process of dereservation of the land where Board 
members of the NLTB have to approve it.  In the event that a lease is granted by the 
NLTB, the land so leased will be used as collateral security for a loan from either the Fiji 
Development Bank or one of the commercial banks. A person from outside of the 
landowning unit will have to go through the same process if the person requires a lease.  
 
The NLTB has the power to grant leases over land outside of reserve without having to 
approach the native landowners provided it is satisfied the landowners would not need 
the use of such lands in the forseeable future.  
 
The uncertainties surrounding the renewal of leases is a cause for concern to tenants. 
After having invested substantial amounts of money to improve properties, tenants find 
that at the expiry of these leases they either have to leave or pay large amounts, variously 
termed “goodwill” or “premium” to have these leases renewed. 
 
Even with the security of tenure purportedly being provided for under the terms of the 
lease, people leasing native land are still insecure in so far as their occupation and use of 
these lands are concerned. The increasing number of illegal take overs of leased lands, 
including tourist resorts by the native landowners is testimony to this fact (The Fiji 
Times, 9/9/92, p.p. 6; Lea, 1996, p.p. 133; The Fiji Times, 3/9/99, p.p. 3). The sense of 
patriotism being initiated about by the perpetrators of the 1987 and 2000 military coups 
have created a false impression in the minds of some indigenous Fijians about the taking 
of laws into their hands. This has also resulted in the illegal take over of leasehold lands 
including tourist resorts on freehold properties (The Fiji Times, July 12, 2000, p.p. 3). 
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Other land conflict ‘flash points’ have included Monasavu, the Emperor Gold Mines, 
Nadi Airport site, mahogany plantations, and several well publicised closures of schools 
and a mosque. The case of Emperor Gold Mines relates to claims by former landowners 
to what is currently freehold land. This has resulted in production dropping with 
associated socio-economic impacts on the local community and state revenue. 
 
The forceful take over of freehold land by traditional owners, such as the takeover of 
Turtle Island Resort by a group of land owners from Nacula got both wide local and 
international publicity (The Fiji Times, 12/7/200, pp.1) and the troubles over the Nadi 
Airport by the people of Saunaka (The Fiji Times, 25/07/2001, pp. 1), highlights long 
term animosity over prior land dealings.  
 
The role of the NLTB has been questioned in recent times. Native landowners have been 
questioning if the NLTB has been efficient in its administration of their land (The Fiji 
Times, 20/7/99, p.p. 3). The case where landowners at the Monasavu Hydro electric dam 
claim not to have received their annual payments from the NLTB for the use of their land 
despite assurances from the Fiji Electric Authority that monies have been paid to the 
NLTB is just one example. There is the other prominent case where it has now been 
confirmed that rent charged for Agricultural Landlord and Tenant (ALTA) leases are 
below market rent. These similar cases have angered native landowners to the extent that 
questions have been asked as to the efficiency and reliability of the NLTB as their 
trustees for and on their behalf on matters relating to the administration of their land.   
 
As earlier outlined, another problem that seems to have emerged in recent times, 
especially after the first military coup in 1987 which was later re-enforced by the 2000 
coup is the belief by some indigenous Fijians of their right to forcefully seize properties.  
 
Tourism on native land. 
 
Tourism has been Fiji’s main source of income since 1989 when it overtook sugar as the 
country’s leading export. However, income from tourism earnings dropped to an all time 
low last year owing to the military coup de’tat but recent reports indicate that the country 
is heading back to the road of normalcy in terms of visitor numbers and income. As 
owners of the land over which a substantial number of tourist accommodations are 
located, the indigenous Fijian landowners receive a sizeable portion of income derived 
from tourism.   
  
Prasad and Tisdell (1998, p.180) suggest that the real issue facing the tourism industry 
and potential investors is the conflict between the role of the NLTB, the land owning 
units and the individuals. While the landowners may have their own plans for tourism 
development, the plan itself is dependent on the acceptance by the NLTB and the 
statutory planning authorities. On the other hand while the NLTB has its own plans, this 
is dependent on the acceptance by the landowners. The General Manger of the NLTB 
says that the Board is often criticised by the landowners because the landowners’ plans 
are not inline with the objective decisions of the Board (The Fiji Times, 15/3/2002, pp. 9). 
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According to Ward (1995), there is a conflict between the practice, custom and the law 
regarding native land in Fiji.  
 
In the early nineties, a group of landowners from Cuvu village, Sigatoka, who were 
dissatisfied with the management of the five star hotel accommodation, the Fijian, erected 
coconut trunks and burnt old types on the bridge leading to the hotel (The Fiji Times, 
9/9/92, p.p. 6; Lea, 1996).   
 
Work on the multi million-dollar tourism project planned for Vulani Island was put on 
halt by the native land owners of Sabeto. Vulani Island is situated in close proximity to 
the Nadi International Airport (The Fiji Times, 5/10/2000, pp. 1). 
 
The 2000 National Forum Tourism Board meeting held at the Warwick Hotel heard 
Mustket Cove operator Dick Smith as saying that a dangerous situation recently created 
was the refusal of investors to consider leasing native land because of emerging conflict. 
“Native land is not on the agenda of most prospective investors and that’s a serious 
problem” said Mr. Smith. The Forum Chairman, Gerald Barrack urged the Fijian Affairs 
Minister, Ratu Epeli Nailatikau to push management of the NLTB into resolving land 
conflicts quickly. He said that from his experience in the sugar industry and what he 
knew of the tourism industry, most conflicts arose because NLTB officials did not jump 
in quickly enough to resolve them (The Fiji Times, 9/12/2000, pp. 2).   
 
In mid June 2001, a group of landowners closed off the road to the popular five star 
Sheraton Resort at Denarau. They were said to be fighting for the course taken by some 
of their members who were also members of the National Union of Hotel and Catering 
against management’s decision to promote a junior staff to a supervisory position (The 
Fiji Times, 20/6/2001, pp. 5).     
 
The first and second tourism Resource Owners’ Conferences held at the Mocambo Hotel 
in December 2000 and at Namoli Village in December 2001 heard an on going and an 
unresolved issue relating to ownership and the right to use the sea, up to the high water 
mark. Whereas by virtue of the Crown Lands Act, ownership of the water-bed rests with 
the State, the use, specifically for fishing and gathering food for consumption rests with 
the indigenous Fijians (Native Lands Act).   
  
In a recent incident, tourists from Sweden, Germany and Australia who were guests at the 
backpackers Sunrise Lagoon Resort on Nanuyalailai, Yasawa, claimed to have been 
stopped from swimming in the world famous Blue Lagoon. They also claimed that they 
were being stopped from walking on the beach (The Fiji Times, 11/3/2002, pp. 1).    
  
Reasons for the increase in land disputes over tourism related matters. 
 


1. The call by Gerald Barrack for Ratu Epeli Nailatikau to urge the NLTB to quickly 
move in to try and settle disputes before they go out of hand may not be adhered to 
immediately. The quality of service being provided by the NLTB is at its lowest since 
the organisation came into being; staff morale is extremely low, the NLTB is in the 
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red and operates on borrowed funds, there is high turn over rate amongst members of 
the staff, mismanagement on the part of senior management and senior management 
being heavily involved in national politics. 


 
2. The case at the Sheraton and at the Fijian is in fact a show of strength by the 
people aligned to their respective factions in the disputes involving the traditional 
titles of Ka Levu of Nadroga and Tui Nadi of Nadi. The dispute involving the title of 
Tui Nadi has been on going for the last twenty years whereas the dispute to the title of 
Ka Levu had been going on for some time but has now been resolved.   


 
3. Whereas twenty years ago people would willingly take heed of what was agreed to 
by the land owning units’ elders, the present day situation is different in that people 
know of their constitutional rights to question matters they are not in agreement with.  


 
4. There is a large gap in issues and matters being explained to the land owners at 
the time of meetings and discussions prior to the issuance of a lease to what the lease 
document actually states. Landowners feel that  they were cheated in the first place by 
representatives of the company and representatives from the NLTB. 


 
5. Landowners being frustrated by the inactivity of the NLTB in addressing breaches 
of terms of the lease. This has resulted in them taking the law in their own hands. 


 
6. Landowners now feel that prevailing conditions of the lease are not in tune with 
the present day values.   


 
7. There is now a sense of mistrust between the landowners and the NLTB. 
Landowners see themselves as being capable of running their own show and less 
reliant on the NLTB which they see as being a stumbling block to their progress.  


 
  
Conflict resolution methodologies: 
 


1. The long-term solution lies in increasing levels of education and in the activities 
of civil society (Madraiwiwi 2001). There has not been an integrated approach to the 
renewal of leases. Arguments abound, often dependent on the ethnic bias of the 
proponents, on the appropriateness or otherwise of two different landlord and tenant 
legislations. Confusion and uncertainty over political interference has encouraged 
many native landowners to resume their land, which is their right. However, much 
resumed land now lies unproductive, seemingly to be reclaimed by the forest over 
time.  


 
2. Senior management of the NLTB must remain apolitical in their activities. They 
have to focus on the purpose for which the NLTB was created i.e. to provide prudent 
stewardship on matters relating to the land for the benefit of the landowners, tenants 
and the nation. 
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3. The chiefly system is a pillar of the Fijian society. This means that the chiefly 
family in a vanua must remain united if there is the hope of their people remaining 
united as well.  


 
4. The roles of the NLTB and the landowners must be clarified and understood by 
both parties. Unless this is done and the two sides play according to the rules, 
disturbances will continue. 


 
5. No one must be seen to operate above the law; this is to say that if people  choose 
to take the law in their own hands then they must face the consequences. The 
consequences must be harsh to act as deterrent.       


 
Conclusion 
 
The NLTB was created with the noble idea of administering native owned land for and 
on behalf of the indigenous Fijian landowners. Situations then differ very greatly with 
current situations. Unless the administrators and principals are able to get their act 
together for a common course there will continue to be problems associated in the use of 
native land. In addition, the law must be seen to be discharged in a manner which favours 
no body; that is, if the landowners are seen to be taking the law in their own hands then 
they must face the consequences.  
 
The above will only be realised if people are enlightened of their responsibility to their 
fellow men otherwise conflict in the use of native land will be never ending. 
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CONTEMPORARY CHALLENGES ON THE USE OF CUSTOMARY 
CORPORATIONS IN PETROLEUM DEVELOPMENT PROJECTS IN 
PAPUA NEW GUINEA:  
 
Abstract 
 
At the dawn of Papua New Guinea’s independence, the self-government under the 
leadership of Michael Somare (now sir Michael), initiated various land reforms 
through an entity called the Commission of Inquiry into Land Matters (CILM) in 
1973. The objective of that entity was to reform the customary and existing as well as 
the departing colonial land tenure systems to allow the indigenous people to 
participate in economic development. 
 
One of CILM’s key recommendations resulted in the establishment of the Land Group 
Incorporation Act (LGIA) in 1974 to allow customary landowners to register 
themselves so that they can hold group titles to the land. The LGIA was one set of 
Acts established prior to independence to mobilize customary land for economic 
development by its natural citizens through a corporate body, which embraces the 
traditional land tenure management system.  
 
After almost 27 years of independence, this concept of having groups registered and 
incorporated under the LGIA of 1974 has spread to the resource extraction industries. 
Resource developers and traditional landowners have decided to use the ACT to 
organize landowners into a legal entity called “Incorporated Land Group” (ILG) for 
participation as a stakeholder in the resource development as well as having this entity 
as the agent through which all monetary benefits can be channeled. This concept was 
given effect, as some system of identification, mobilization and organization of 
landowners was crucial for facilitating resource development. The State and the 
Developer or Investor cannot deal with each and every landowner given the 
complexities of the land tenure systems and the costly nature of the business such as 
the petroleum industry. 
 
Since there is no uniform policy on a benefit distribution mechanism, the use of 
incorporated land groups (ILGs) in the petroleum industry has been accepted. 
However, there is widespread abuse on the use of this entity especially by 
landowners. Customary landowners see the use of ILGs as a default system to qualify 
themselves as beneficiaries of oil and gas royalties and equity dividends, thus the 
ILGs continue to break up. The initiative on the use of ILGs was applied by the 
industry through Chevron to the Kutubu project in 1992 as the means or mechanism 
for the distribution of monetary benefits to the landowners. However, in the absence 
of clearly defined State policy on a distribution mechanism, the ILG concept for 
benefits distribution has caused major problems for the Government and the industry.  
 
The paper highlights the problems and challenges the Department of Petroleum and 
Energy as the regulator of the industry faces in dealing with this issue and its 
application to petroleum projects. 
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CONTEMPORARY CHALLENGES ON THE USE OF CUSTOMARY 
CORPORATIONS IN PETROLEUM DEVELOPMENT PROJECTS IN 
PAPUA NEW GUINEA  
 


Ian Marru 
Department of Petroleum & Energy, Papua New Guinea 


Ian_Marru@petroleum.gov.pg 
 
PAPER FOR THE SYMPOSIUM ORGANIZED BY ASSOCIATE PROFESSOR SPIKE 
BOYDELL ON “SOUTH PACIFIC LAND TENURE CONFLICT” HELD AT THE 
UNIVERSITY OF SOUTH PACIFIC, FIJI, APRIL 10TH – 12TH , 2002 
 
 
Land tenure reforms for economic development 
 
The colonial Administration was aware at the dawn of colonization that almost all 
land in Papua New Guinea was customary land. It therefore went out on a mission to 
wrest large tracts of customary land away from the landowners through the use of the 
law and policy. Law was used effectively as an instrument to assimilate vast tracts of 
land into the western system for economic utilization. The colonial Administration 
introduced a string of legislations designed to achieve this purpose.1  
  
However, at the dawn of Papua New Guinea’s independence, the self-government 
under the leadership of Michael Somare (now sir Michael), initiated various land 
reforms through an entity called the Commission of Inquiry into Land Matters 
(CILM) in 1973. The objective of that entity was to reform the customary and existing 
as well as the departing colonial land tenure systems to allow the indigenous people to 
participate in economic development. 
 
In this paper, I wish to briefly show how the articulation of the intent and purpose of 
the Land Group Incorporation Act of 1974 blends with the contemporary usage of the 
Act’s implementation in the petroleum industry in the absence of clearly defined State 
policy on the use of ILGs. In addition a few analysis as well as considerations will be 
provided if ILGs will continue as the preferred mechanism for the current petroleum 
projects as well as the pending Gas to Queensland (GTQ) project. 
  
I am addressing the contemporary challenges from my experience as a former Lands 
Officer and practitioner with ChevronTexaco as well as in my current role in the 
Department of Petroleum and Energy, the regulatory authority2.  
 
CILM and Land Group Incorporation Act (LGIA) of 1974 
 
Land Groups Incorporation was one recommendation out of 132 made by the CILM. 
Land Groups Incorporation in its earlier objectives was very much in the spirit of 
                                                           
1 This was highlighted in June 2001 by Kwa, in Kwa, E.L, “Freezing Customary Land Rights For 
Forestry Resources Development Projects” paper presented at the Culture Vs. Progress Symposium: 
The Melanesian Philosophy of Land & Development in Papua New Guinea (DWU Madang, 4-8 June 
2001).  
 
2 This paper contains my own views and does not reflect the views of the Department of Petroleum and 
Energy (DPE) 
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National Goal No. 53. The Land Groups Incorporation Act was passed in 1974. Its 
primary aim was to increase participation by local people or customary groups in the 
national economy through better land management and increased certainty of title.  
 
Incorporated Land Groups are now very popular in resource development project 
areas. Land groups incorporation has served the purposes of stakeholders in resource 
projects in Papua New Guinea, in terms of benefits distribution to land-owning 
community and landowner representation.  
 
The aims of the Act were to: 
 
•  enable customary land groups to be recognized as legal corporate entities (similar 


to recognition of companies as legal organizations); and  
•  provide for the manner in which they deal with their customary land, so that 


dealings will be recognized by law. 
 
The Act provides a process for the incorporation of land groups and involves; the 
adoption of a constitution by the customary land group, application to the Registrar of 
Titles to become an ILG, an objection period, and public comments on whether or not 
the customary land group can become an ILG. This due process gives a legal structure 
for a land owning group, which can: 
 
•  manage its own internal affairs and make binding decisions; and 
•  enter into legally binding agreements with outside organizations.  


 
Although ILGs were initially endorsed by the Department of Petroleum & Energy in 
the pre Oil and Gas Act of 1998 as a policy decision for its use as a benefits 
distribution mechanism, the Oil and Gas Act implies that land groups be incorporated 
for the purpose of benefits distribution. However, this poses problems especially 
when the distribution of monetary benefits differs from traditional acts such as 
compensation and bride wealth payments. (Kameata 2001b) 
 
Whilst Weiner evinces that ILGs “represents the most practical and culturally 
empathetic fusion of western corporatism with Melanesian customary resource 
management” (Weiner 1998:2) the current problems justifies a re-look and possible 
reformation to the current ILG management system. 
 
Use of ILG in resource developments and the petroleum industry 
 
At the inception of the LGIA, it was originally conceived that the Act was to be 
complemented by the Land Act. Togolo explains that 
 


“This Act would have provided the basis for identifying whether the landowners in the group were in 
fact the owners of the land they wanted to register. In the absence of the Land (Registration of Groups 


Titles) Act, the Land Groups Incorporation Act provides a defacto land registration conduit. The 
identity of the landowners is simply provided in the constitution of the incorporated land group, 


without the details as envisaged in the Land (Registration of Groups Titles) Act.” 
 


                                                           
3 Goal number 5 is “Papua New Guinean Ways” as stipulated in the preamble to the Constitution. 
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Whimp (1998) also emphasized this point that the LGIA does not provide a means of 
identifying who the true owners of land are as it was originally intended that there 
would be a system of registration of customary land under a different piece of 
legislation4. 
 
As Kameata (2001b) points out, the incorporated land groups concept was first 
thought out and originally used in the Forestry sector as a means to secure timber 
rights from the customary landowners, through Forest Management Agreements 
(FMA).5 
 
In 1992, the petroleum sector through the developer Chevron Niugini Limited 
(Chevron) unconventionally initiated the use of the Land Group Incorporation Act of 
1974 for the Kutubu petroleum project, in order for landowners to be in a position of 
equal footing to deal with both the government and Chevron as a default stakeholder. 
  
Given the complexity of the land tenure system and the need to deal with a central 
agent for representation and benefit distribution, Chevron chose the ILG mechanism 
whereby the company facilitated the legal process of incorporating the group and 
agents elected by the people themselves to manage the affairs of the group.  
 
In the application of this initiative by the developer, the State through the regulatory 
agency, the Department of Mining and Petroleum then, and present the Department of 
Petroleum and Energy never had a clearly defined policy on the system of 
representative and distributive mechanism for the customary landowners for 
petroleum projects.  
 
Although ILGs are in use today, since the development of Kutubu project, there is no 
policy covering the system of assembling ILGs given the different practices of land 
tenure patterns across petroleum projects, although it is implied in the Oil and Gas 
Act of 1998 that ILG is the preferred choice of monetary benefit distribution 
mechanism.  
 
Land groups incorporation in petroleum resource areas are formed for four (4) main 
reasons: 
 
(1) as a result of land and landowner identification, for the use of customary land by 


operators of  licenses granted under the Oil & Gas Act; 
 
(2) the need for proper landowner mobilization and representation into ‘groups’ that 


could deal meaningfully with project Developers and the State, as the ‘host 
community’  in terms of  project development; 


 


                                                           
4 See Recommendations 11-13 of the CILM, 1973 
 
5 PNG law declares subterranean mineral and hydrocarbon (petroleum) resources belong to the State, 
however since the topsoil is owned by the customary owner, they become an inevitable/default partner 
in the success of the resource extraction business or investment. However, in the forestry sector, the 
timber resources belong to the customary owners thus FMAs’ are only possible through endorsement 
by the resource owners through the ILG. 
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(3) benefits distribution mechanism where royalty and equity benefits and land 
compensation payments from the project could flow down to landowners or 
project area landowner beneficiaries; and 


 
(4) as a result of section 169 (2) (b)6 of the Oil and Gas Act, which implies that ILGs 


to be formed for benefits distribution.                                                                                                       
 
In the process of incorporating land groups, the petroleum industry has experienced a 
lot of splitting up of the land groups and abuse of this important vehicle. Many land 
groups have been fragmented from a clan group, into family units and even 
individuals. Many disputes and disruptions to petroleum projects are directly or 
indirectly related to land group issues that have grown out of proportion.  
 
Problems today 
 
Although, the intent and purpose of setting up ILG and its usage in the industry held 
much merit, the ILG is formed: 
 


•  to be recognized as a separate legal entity; 
•  to hold shares in landowner companies associated with business 


spin-offs; 
•  to form landowner associations to serve the political aspirations of 


the landowners; and 
•  to make binding decisions which will subsequently be recognized 


internally and externally. 
 
After a decade of petroleum production, the above fundamental objectives/purposes 
as envisaged has not achieved the desired results today. Many of the problems being 
faced in the management of this entity (ILG) has been created by landowners 
themselves, fundamentally due to high exposure to limitless cash flows in the locale.   
 
The ILGs initially set up for the above reasons continuously break up into smaller and 
smaller units. It seems that the distribution of cash by the elected leaders are either not 
transparent or that people believe that incorporating more ILGs mean they can get 
more cash. Apart from the cash distribution problems, many other related and 
complex issues have progressively eroded the basic principle of land groups 
incorporation. These issues can be summarized as follows: - 
  
•  internal leadership struggles and manipulation of ILGs for the benefits of own or 


relatives’ benefit; 
•  bribery and corruption amongst landowner groups; 
•  political influence and interference; 
•  continuous land disputes causing ILG identification and distribution problems; 
•  incomplete landowner identification; 
•  unlawful distribution arrangements; 


                                                           
6 Section 169 (2) (b) reads “ The Minister shall determine, by instrument – the incorporated land 
groups or, if permitted in accordance with section 176 (3) (f), any other persons or entities who shall 
represent and receive the benefit on behalf of the grantees of the benefit”. 
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•  lack of ILG maintenance (updating of clan membership and all relevant data 
pertaining to the management of the ILG); 


•  responsibility and lack of coordination between end users on the management and 
maintenance of ILGs; 


•  capacity of the Register of Titles (ROT) to deal with petroleum sector ILGs; 
•  wrong use of Landowners Associations; 
•  transparency, accountability and inequitable sharing; 
•  lack of uniformity across project areas; 
•  the 1974 Land Group Incorporation Act; and  
•  proliferation of ILGs leading to unequal and unfair distribution of benefits where 


there are clans, sub-clans, families and even individuals claiming to be ILGs. 
 
Analysis of Project ILGs 
 
Kutubu Project 
 
The Kutubu oil project was Papua New Guinea’s first petroleum export project, which 
commenced production in 1992. 
 
Chevron Niugini Limited, as the developer of this project initiated ILGs as the 
mechanism upon which landowners can be identified and mobilized to participate in 
this project, and to have this mechanism through which benefits can be distributed. 
Kutubu project has ILGs done on a clan by clan basis without any proper social 
mapping or landowner identification study. These ILGs span the Foe, Fasu, 
Onabasulu and Huli (Mananda) ethnic geography in the Southern Highlands Province 
to the Kikori District in the Gulf Province. Kutubu is a problematic project as ILGs 
continue to splinter and proliferate at will or at the discretion of the landowners 
themselves7. The splintering and proliferation is internally initiated without due 
process of regulation and monitoring by the Developer, Department of Petroleum and 
Energy (DPE), Mineral Resource Development Company (MRDC)8 and the office of 
the Register of Titles (ROT)9. The reason for ILG splintering and proliferation is 
mostly associated with greed and lack of equal distribution of benefits. People think 
that by incorporating more land groups, they will be eligible to receive more monies. 
 
Gobe Project 
 
The Gobe oil project was the second oil development, which commenced production 
in 1998. It is a unitized project between the licensees of the Gobe Main and South 
East Gobe oil fields. It has been the subject of a twelve year long land dispute 
between 22 land groups disputing the ownership of the land. This project has gone 
through two land titles commission hearings over the span of twelve years, however 


                                                           
7 Since the start of oil production from the Kutubu oilfield in 1992, land group applications for ILG 
recognition has been on the increase. 
  
8 MRDC manages equity functions and executes equity dividends to landowners who hold a 2% free 
equity from the State. 
 
9 Landowner Associations should also be a party to the vetting procedures however, it is doubtful in 
most cases as they compromise with their people. 
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landownership is yet to be resolved. Given the prolonged land disputes, no work has 
been done on incorporating any land groups however, the challenge will still remain 
on how to assemble these customary groups as soon as their land disputes come to 
end. This is notwithstanding problems associated with ILGs experienced in other 
projects. 
 
Moran Project 
 
The Moran oilfield was discovered in 1996 and oil production under extended well 
tests (EWT) commenced in 1998.  
  
This project was the first project to come under the new Oil and Gas Act of 1998. The 
Act required that land groups incorporation did not proceed until section 47 – “Social 
Mapping and Landowner Identification Studies” were carried out by the licensee(s). 
In addition to the study, the licensee went one step further by delineating and 
demarcating the major customary land boundaries by using crude Global Positioning 
System (GPS) technology surveys to establish the major land groups (which will 
subsequently become ILGs).  
 
The Moran project set the foundation for an umbrella ILG through a system of “stock 
clans”, only after the major resident land group boundaries were delineated and 
demarcated. The land boundaries were frozen through the land demarcation exercise, 
but the fluidity of custom through agnatic kinship in belonging to different major land 
groups were identified and recorded in the respective ILG constitutions as 
beneficiaries.10 The idea of freezing the land boundaries as it were at that point in time 
was due to the compelling need to incorporate land groups at an umbrella level given 
the complexity in the Huli land tenure system.  
 
Hides project 
 
This is Papua New Guinea’s first gas project under a unique small scale production, 
supplying gas to the nearby world class Porgera Gold Mine power plant. In terms of 
landownership representation and benefits distribution, “Clan Agency System”11 is 
used whereby the project impacted area landowners elect a leader who will be 
mandated to receive royalty payments and distribute according to custom. The leader 
is the only point of contact with the Developer and the State whilst the general 
landowner population deals with their elected representative or trustee of the clan 
lands. 
 
This project has a different set of system compared to the other petroleum projects 
where ILGs are used. 
 


                                                           
10 Kameata has observed well in his Post Courier article that this is now becoming problematic because 
of the agnatic descent system whereby more than one group of people can claim rights over particular 
tracts of land. This is facilitated through both male and female lines, and even through continuous 
cultivation of land. The agnatic descent system now poses problems for the use of conventional method 
of ILG process (Kameata 2001b) 
 
11 The legal status of agents is very restricted unlike ILGs.  
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Root problems of ILGs 
 
After the use of ILGs in the industry over the last 10 years, various reforms were 
mooted to mitigate the above mentioned problems and reforms to the current state of 
affairs. Whatever the reform is, it will seriously be considered to be applied project 
wide across all petroleum development licenses in preparation for the PNG gas 
project.  
 
The PNG to Queensland Gas Project will be the country’s first ever multi-billion 
investment and will encompass gas from Hides, Kutubu and Gobe fields. It is thus 
important that we get ILG issues sorted out from the start. 
 
The following implications are worth considering prior to any forms of reform: 
 
Lack of knowledge on agency and fiduciary obligations and responsibilities 
 
The end-user 12imposes this entity called an ‘ILG ’on the traditional landowner in 
order to conveniently serve his objectives. The end-user tries to think that given the 
modern world of doing business, this entity ‘should’ work for the traditional 
landowner and his kinship, anticipating that the prevailing customs will be given the 
legal status through the formation of an ILG. When this happens, the customary 
practices are frozen in the ILG denying natural customary fluidity to take its course 
over time. By freezing the custom and giving credence to such through ILGs, the 
traditional landowners experience basically two things. One is that the ILG executives 
empowered through ILG processes abuse custom through this legal entity thus 
compromising custom. Secondly, the ordinary land group members can either work 
along with the executives, or otherwise carry on their chores without recognizing the 
existence of their being incorporated.  
 
In essence what transpires upon incorporation is that there are now two customs for 
the people: one being the contemporary fluid custom notwithstanding the 
incorporation, and the other being a new custom being created or re-created after 
incorporation. The custom that is created or re-created after incorporation will 
continue through its existing traditional web of connections. However this is likely to 
cause problems, especially where there is corporatisation of the land group through 
formal documentation requiring compliance with the legal requirements of institutions 
such as the Investment Promotions Authority (IPA) for Landowner Associations, or 
the ROT for ILGs.  
 
The creation of a new wave of culture through the creation of an ILG rests 
fundamentally on the following issues: 
 
! it is imposed or created by outsiders for their own objectives or interests and thus 


is not internally initiated by the people themselves. The LGIA of 1974 section 3c 
states the intent of incorporation “members of various customary groups….[who] 


                                                           
12 End-Users include those stakeholders of ILGs in the petroleum industry, which includes the 
Developers/Investors, Department of Petroleum & Energy, Mineral Resources Development Company 
and the landowners themselves. The Office of the Register of Title (ROT) is not included as it is the 
regulatory institution of ILGs and is not an end-user or stakeholder in this sense. 
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possess common interests..and are prepared to share common customs”. This is 
what is truly workable per the intent here; 


 
! since the land group will be incorporated and subsequently become a legal entity, 


and that most of the people being illiterate13 thus not really appreciate the legal 
functioning of this new entity. Nor do they understand their respective roles, 
responsibilities and obligations towards making the ILG functioning to meet the 
objectives or interests for which the land group was incorporated; 


 
! when the ILG is being imposed on the people, the end-user does not provide the 


necessary education and training on the concept in the pre and post land group 
incorporation. Such is required so that the people can manage their own affairs 
and perform what a legal entity does or should do to support the progress of the 
end-user’s objective or interests as well as for the ILG itself. 


 
Since this concept is imposed upon the landowners, it is arguable that some 
indigenous office holders can fully recognize and appreciate their fiduciary 
obligations. Also, the inability (or the ignorance) of their constituents to do anything 
about it, is attributed to kinship group loyalties and obligations and relationships 
which cannot easily be set aside when assigning roles in representative organizations 
(Kameata 2001a). 
 
Certified delineated and demarcated land boundaries 
 
For a customary group to be incorporated there must be a basis. In order for ILGs to 
be formed, the land to which group title is being proposed over must be clearly 
identified and demarcated. 
 
The land delineation and demarcation must be a prerequisite before the incorporation 
process. It must be made quite clear that the land delineation and demarcation has 
nothing to do with customary land registration, but rather is only a means to hold the 
group’s title to the land being incorporated solely for the members’ common interests 
for the economic development of their customary land. 
 
The level of the group to be incorporated will only be determined most appropriately 
if the land that is subject of economic interest is delineated properly and demarcated 
by the end-user. Only then will the end-user know if whether to encourage 
incorporation at the clan, sub-clan, or through an umbrella type arrangement, or 
whatever.  
 
Physically delineating and demarcating the land will mean freezing the respective 
land boundaries of the land which is the subject economic use while custom allows 
the shifting of membership interests as amicably recorded in an ILG constitution. The 
land is constant in this situation, as it is the subject, which is determining the objective 
of the end-user and adequately catering for the interests of the group or members of 
the ILG. 
 
                                                           
13 The 1990 population census statistics showed that 85 % of the PNG population remain in the rural 
subsistence sector and that only 35% of the women were literate, while the literacy rate for men was 
65%. 
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Upon land identification and subsequent demarcation, it should be recorded and 
incorporated in the ILG certificate so that the same piece of land is not used for 
application again by people who have the same customary interests thus controlling 
the proliferation and splintering of an established ILG. As it is today, the 
incorporation process in the Land Group Incorporation Act does not require 
confirmation that the land group is the proper owner of the land for which it purports 
to speak, and whether or not there are any disputes about ownership (Kameata 2001b)  
 
Lack of clearly defined roles and responsibilities of the end-user to accommodate its 
respective interests14 
 
Obviously, there is much debate on responsibility in respect of the question of 
ownership to be borne by the State to mitigate and rectify ILG issues and problems 
being faced by the respective end – user.  
 
The end-users to a certain degree have differing interests in the formation and survival 
of the ILGs to fulfil their business objective(s) thus they must understand the system 
and set in place a monitoring system to address landowner issues which will not 
impact their business operations and objectives. All these entities combined have a 
certain role to play in addressing and managing the effectiveness of ILGs.15 
 
Department of Petroleum & Energy 
 
The Department of Petroleum and Energy is an end-user of ILG as it uses this as a 
mechanism to disburse royalty payments. 
 
Although the Department of Petroleum and Energy is an end-user, it is a separate 
State entity tasked to regulate the oil and gas industry under the provisions of the Oil 
and Gas Act 1998. The Act makes reference to ILGs in sections 169 (2) (b) & 176 (3) 
(f)16 in terms of issues relating to beneficiaries. However, much of the workings of 
ILGs are governed separately under the LGIA of 197417. The Department of 
Petroleum and Energy can only make references to the LGIA and establish procedures 
and protocol with the Registrar of Titles Office (ROT) to rectify matters as and where 
possible issues relating to ILGs arise. 
 
Mineral Resources Development Company 
 
                                                           
14 Along with the State (though the Department of Petroleum & Energy, Register of Title and other 
State agencies) and the industry or investors, the landowners are partners who complete the triumvirate 
of major stakeholders in any petroleum project. 
 
15 As it is today, the initiators especially the industry is only interested in the initial registration process 
to assemble and mobilize landowners into ILGs. The management of issues arising after the 
incorporation process is an issue of contention today between all the stakeholders or end-users. 
 
16 Section 176 (3) (f) reads “ Where a benefit referred to in Subsection (1) or (2) is held by a trustee 
upon pursuant to Subsection (1) or (2) – unless otherwise agreed between the State and the grantees of 
the benefit or prescribed by law, the beneficiaries of the trust shall be incorporated land groups on 
behalf of the grantees” 
 
17 The implementation authority over the LGIA is the Department of Lands & Physical Planning and 
the Registrar of Titles comes under the auspices of that Department. 
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MRDC should work with the Department of Petroleum and Energy and put in place 
mitigation risk mechanism/s to assist landowner concerns as they are responsible for 
managing and distributing landowners equity dividend payments. 
 
Upstream Petroleum Investors 
 
Notable petroleum companies in PNG include Chevron, Oil Search and ExxonMobil 
who are also end-users of ILGs. Thus it is also in their interests to see that ILGs are 
effectively functional to compliment its business objectives.  
 
Office of Register of Titles 
 
This institution is the regulatory agency for the ILGs with authority pursuant to the 
LGIA of 1974. Thus its role and purpose should be distinct from current criticisms.  
 
In light of contemporary uses of ILGs by outsiders apart from the landowners 
themselves, this office will have to define its roles and responsibilities more clearly to 
embrace new changes if any to rectify problems especially by ILGs initiated and 
mobilized for the resource extraction industry.  
 
The question of its capacity to deal with ILG issues is paramount given the lack of 
administrative support by the Department of Lands and Physical Planning (DLPP). 
ROT can only incorporate land groups but has no structure, resources nor 
methodology to assist the land groups in the field together with the other end-users. 
 
There is also the lack of devolution and decentralization of powers to the district or 
provincial level of State institutions like District Services of the Provincial 
Government, field DPE and other relevant institutions. If there is any, there is a lack 
of capacity building or institution strengthening through aid funded projects both at 
the micro and macro levels of government. However, the ROT should only 
decentralize its powers if ILGs are widely used for the purposes as intended by the 
LGIA, or if the reforms to the LGIA can incorporate the general contemporary 
principles of ILG uses by anyone who has an interest in and or to it. 
 
 
Prerequisites for reform 
 
Currently, reforms are being initiated by project developers and the Government to 
assemble incorporated land groups (ILGs) in an effective manner so that interests of 
the clans or land owners as well as the Developer are conveniently addressed given 
the varying degree of land tenure patterns through out the petroleum development 
project areas. 
 
In light of the application of registering customary group titles as envisaged by the 
Commission of Inquiry into Land Matters (CILM) for indigenous participation in 
economic development, and its subsequent recommendation resulting in the Land 
Group Incorporation Act in 1974, many questions now surround its use or application 
today. 
 
The fundamental question or issue at hand today is: whether it is necessary or not to 
reform the Land Groups Incorporation Act (LGIA) of 1974 to cater for its use outside 
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of the CILM objective? Depending on the response one gives, there are factors that 
are inherent to each of the respective end-users’ application of the Act. Most 
importantly, and at the end of the day, ILGs will not serve the end-user’s objective(s) 
if the regulatory institution [Registrar of Titles Office] is not resourced to function as 
a proper State entity. Such an entity should oversee the implementation and due 
process of land group(s) incorporation under a reformed Act [LGIA of 1974] 
embracing the intent and objective of the CILM as well as serving the contemporary 
requirements of respective end-users today. 
 
If there is a need for reforms, the following should be considered: 
 
! End-Users or stakeholders must define their interests in ILGs and take ownership 


of specific roles and responsibilities to make the ILG work. 
 
! The land that is the subject or basis for registration of group title must be clearly 


delineated and demarcated. This can only be possible through good social 
mapping and landowner identification studies as a prerequisite to the land 
demarcation. Only then should one be able to determine the level to which a group 
can be incorporated if this ILG is externally initiated.  


 
! There must be periodic ILG training and education conducted for the people 


whom are being canvassed for incorporation by external initiators of the concept. 
 
! State/Government agencies are appropriately funded to enable them to perform 


their tasks/roles properly to minimize costly problems. 
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I N T R O D U C T I O N  


Monosavu Dam, ALTA vs. NLTA, Nadi Airport, 
Nausori Government Buildings, various school lease 
expiries, and the government mahogany leases are 
recent examples of Fiji’s well-published land tenure 
conflicts. These situations, along with many of the 
Pacific’s high profile land tenure conflicts, ultimately 
focused on the monetary issue of compensation for 
the compulsory taking or rental of customary lands.  


Real estate is a major commodity within a market 
economy, thus valuations are essential for sound 
decision making. A properly prepared valuation or 
appraisal is fundamental in determining fair market 
rent or fair market value, and thus is an essential 
element in resolving a compensation dispute. 
However, it is often heard that valuations prepared 
for the respective parties ‘appear’ to favour their 
particular client’s claim. Thus, when the two 
‘experts’ have divergent values, the opposing parties 
‘feel cheated’ by the other, leading to less trust and 
more conflict.  


This paper looks at current valuation practices in the 
region. It then present remedies to improve the real 
estate market and valuation practice. These include 
changes in the legal and social framework needed for 
a transparent and efficient property market, the 
professional education and skills needed by valuers, 
and the infrastructure to support and enforce valuers 
compliance with internationally accepted valuation 
standards. 


W H A T  I S  A  V A L U A T I O N ?  


Although in a simplistic way, valuation is 
internationally defined as the process of estimating 
value.1 This is further refined to include ‘a properly 
defined value of an identified interest2 or interests in 


                                                      
1 IVSC 2001 p.429 
2 The most identified ownership interests are freehold and 


leasehold. Freehold is the absolute ownership subject to 
limitations imposed by the state; an estate held into 
perpetuity. Freehold owners enjoy the right to use, sell, 
lease, give away / will, or do none of these for the 
property that they own. Within the Pacific, freehold 
land is most abundant in Fiji and Samoa. Several other 
countries have converted previous freehold lands to 


 


a specific parcel or parcels of real estate as of a given 
date’.3  


VA LU E 


Depending on your dictionary, there could be over 10 
definitions for value. Typical definitions relate to money 
or worth in money, desirability or usefulness, a bargain, 
an estimate of value, the ability of a thing to serve a 
purpose or cause an effect, or morality. 


In a rather simple way, these value definitions can be 
divided between social values and economic values. Real 
estate valuation theory is predicated on economic 
principles, thus it only considers social values to the 
extent that they affect economic value. However, Pacific 
Islanders, like many indigenous people, perceive land as 
a social and cultural possession. This contrasts western 
or developed countries perception of land as primarily an 
economic commodity.  


Social /Cultural Value 


Most writings on land within indigenous societies link 
lands importance to the community. Boydell and Small 
further elaborate that land holds a special place in all 
societies, but Pacific island countries are set apart due to 
the significant amount of customary land holdings.4  


Some authors advocate that indigenous people have a 
spiritual or sentimental attachment to the land, unlike 
non-native westerners, and therefore, spiritual values 
cannot be ignored5 when valuing native lands for 


                                                                                          
lesser estates. For example, the Solomon Islands in 1977 
converted freehold land of Solomon Islanders to perpetual 
estates and for non-islanders to fixed term estates. Upon 
independence in 1980, Vanuatu eliminated freehold 
ownership; land is held in customary ownership or by the 
government. However, a ni-Vanuatu can hold perpetual 
interests in land. The perpetual estate is a lesser interest than 
freehold. A perpetual estate allows the right to use and 
occupy into perpetuity subject to payment of rent. A 
leasehold interest entitles the tenant (lessee) to exclusive 
possession of the leased property for the duration of the 
lease term. In exchange for rent, the landlord is giving up 
their right to occupy and use the land for the duration of the 
lease. Leases can be for any period of years.   


3 Appraisal Institute 1996 p.384 
4 Boydell & Small 2001  
5 Bannerman 1993; Whipple 1997 p.29 







Current Valuation Practices: Thorn or Olive Branch in Reducing Land Tenure Conflict? 
Matthew S. Myers 
Page 2 
 


South Pacific Land Tenure Conflict Symposium, Suva, Fiji Island 10 – 12 April 2002 


compensation purposes. Some authors further 
expand the cultural and spiritual aspect of customary 
lands.6  


Richard U. Ratcliff, a major contributor to 
contemporary valuation theory, classifies such value 
(spiritual or sentimental) as ‘intrinsic value’. Intrinsic 
value is predicated that there is some value being 
inheres in a particular real estate ownership. Ratcliff 
goes on to describe intrinsic value, within the aspect 
of valuation theory, as a ‘mystical quality’ that is 
independent of market conditions, and because it 
does not that appears in real life, it can only be 
estimated by imagining an idealised and unreal 
situation in which an unlikely transaction is 
presumed to take place.7  


Economic Value 


Value, as an economic concept, is often 
misconstrued with the terms price, cost and market. 
Price represents the amount offered, asked, or 
actually paid for a particular good or service. Price is 
a fact. Cost is the amount paid or required to 
produce a good or service. The market is the 
medium or place where buyers and sellers trade 
through the price mechanism.  


The Appraisal Institutes defines value as the 
monetary worth of a property, good, or service to 
buyers and sellers at a given time.8 The IVSC 
provides a more detailed definition of ‘the price 
most likely to (be) concluded by the buyers and 
sellers of a good or service that is available for 
purchase. Value establishes the hypothetical or 
notional price that buyers and sellers are most likely 
to conclude for the good or service. Value is not a 
fact, but an estimate of the likely price to be paid for 
a good or service at a given time in accordance with 
a particular definition’.9  


Value in Exchange vs Value in Use 


Real estate appraisals are made for the establishment 
of value. However, there are scores of different type 


                                                      
6 Garnett 1998 & Muir 1998 in Sheehan 2000  
7 Ratcliff 1965  
8 Appraisal Institute 1993 p.384 
9 IVSC 2001 p.432 


of values associated with real estate.10 The contemporary 
definition of value in exchange ‘is the value as recognised 
by a marketplace in which exchange of asset ownership 
notionally takes place. The IVSC definition of Market 
Value for appropriate financial reporting is based upon 
the principle of value in exchange.’11  


Value in Use is defined as ‘the value a specific property 
has for a specific use to a specific user and is therefore 
non-market related. This type of value focuses on the 
value that specific property contributes to the enterprise 
of which it is part, without regard to the property’s 
highest and best use or the monetary amount that might 
be realised upon its sale’.12  


Value in exchange is an objective value that represents 
the value of the property if sold within the existing real 
estate market. Value in use is a subjective value based on 
particular ‘non-market’ criteria, such as those imposed by 
statutory requirements.  


Comprehensive understanding of the differences in value 
types is essential in preparing and understanding a 
valuation. A lack of a comprehensive understanding by 
valuers, lawyers, and judges, has lead to court definitions 
of value that perplex the valuation process.   


VA LU A TION  PRO CESS  


The valuation process is the procedure used by valuers 
to arrive at an estimate of value. Although there are 
several variations on the valuation process,13 the general 
process can be divided between the collection of 
information and the analysis of the data. The 
information collected includes general, specific, and 
competitive supply and demand. General includes 
information on the region,14 city, and neighbourhood 
within the context of social, economic, governmental, 
and environmental/geographical influences.  


Specific data refers to data specific to the property being 
valued and also to other comparable properties within 
the particular market. Specific information collected 


                                                      
10 McMichael identifies and defines 49 types of value in 


McMichael 1937  
11 IVSC 2001 p.432 
12 Ibid.  
13 see Appraisal Institute 1996 p.82 
14 For small island countries this could be the entire country. 
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includes site and improvements, cost and 
depreciation, income/expense, ownership history, 
and property use.  


Competitive supply and demand data is information 
from the market regarding inventory of competitive 
properties, sales and offerings, vacancies and 
available lettings, absorption rates, and demand 
studies. As can be seen, substantial information is 
required to competently analyse and value real 
property.  


The analysis sections consider the information 
gathered, with particular emphasis on the specific 
data and the competitive supply and demand data. 
For market value estimates, three approaches or 
methods are generally considered: costs, sales 
comparison, and income capitalisation. The cost 
approach looks at cost to replacement the property, 
including the cost to acquire the site, build new 
improvements, and an allowance for depreciation. A 
value indicated through this approach is a value-in-
use, and thus depending on the property and market, 
this value may not be an indication of market value.  


The sales comparison approach looks at sales of 
comparable properties. Analysis of value 
determinates for the comparable sales are applied to 
the property being valued to reach an indicated 
value. The income capitalisation approach looks at 
the future earnings of the property and then 
converts the anticipated earnings into an estimate of 
value. The valuer then reconciles the values from 
various methods based on which methods are most 
appropriate for the particular property.  


USE OF VAL UA TI ON S 


Real estate is a major commodity within a market 
economy, thus valuations are essential for sound 
decision making. The market’s dynamics and 
structure influence the reasons for using valuations. 
Purposes for valuation are broadly divided between 
those that fulfil market requirements and those laid 
down by statute.15 Market required valuations 
include those used for sale, purchase, mortgage, 
rental, insurance, inheritance and divorce, and 


                                                      
15 Munro-Faure 1999  


balance sheet purposes.16 Statutory required valuations 
are subjective-based valuations required by law. 
Examples include valuations for rating,17 probate18 or for 
compulsory acquisition19 purposes. In countries that 
recognise indigenous20 lands were wrongfully taken, 
valuations are used in estimating compensation 
settlements.21  


V A L U A T I O N  I S S U E S  I N  D E V E L O P I N G  


C O U N T R I E S  


The International Valuation Standards Committee 
included a new commentary on Valuation in Emerging 
Markets in its most recent standards publication.22 This 
commentary recognises the unique economic, legal and 
institutional characteristics of real estate markets in 
emerging market23 countries and the problems they 
create for valuers. The IVSC identified the following 
barriers facing valuers.  


•  A poor or inadequate legal framework that does 
not allow for the efficient functioning of the 
property market. 


•  The lack of published information or difficulty in 
obtaining information regarding transactional as 
well as other data requisite for proper valuation. 


•  Greater volatility of property markets 


•  Lack of adequately trained professional valuers 


•  Outdated national valuation standards 


•  External pressure 


•  Excessive or insufficient government interference 


•  Growing importance of intangible property 


                                                      
16 Millington 1994 pp.43-45; Munro-Faure 1999  
17 Valuation used to estimate a value for taxation purposes. 


Also known as assessed value in the USA. 
18 Typically used to determine inheritance tax or for division of 


an estate.  
19 Also known as expropriation in Canada and condemnation 


in the USA. 
20 Also known as aborigine, customary, native, or Indian. 
21 Myers 2001  
22 IVSC 2001 pp.311-20 
23 IVSC Ibid. p.314 defines emerging markets as markets 


growing in size and sophistications and found in a national 
economy, which is in transition to becoming more 
developed, and market-based.  
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Although the commentary is focused towards the 
transition economies of Eastern Europe and the 
Commonwealth of Independent States, these same 
issues face valuers in developing countries, including 
the small island countries of the Pacific.  


VA LU A TION OF CU STOM A RY LA ND 


Valuing customary land has been described as ‘a 
special field of real property appraisal that frustrates 
many of those who accept such assignments. They 
(appraisers) find that the mechanics of the appraisal 
process do not seem to work and that the answers 
given by a logical and thorough study often seem 
ludicrous when compared with reality’.24 Lowry goes 
on to elaborate that these ‘anomalies mock the 
practitioners of appraisal art’. Bannerman comments 
‘Customary or native land valuation is a sphere of 
valuation not often encountered by a mass of 
valuers’25 and he further discusses the lack of 
published information or guidance on this subject 
area.  


Bannerman discusses that valuation of customary 
lands should reflect the dynamics of the evolving 
local aspects of land tenure and not remain static. 
Thus, he argues that traditional valuation methods 
from developed countries are not entirely 
appropriate for countries that primarily consist of 
customary lands. He also qualifies that using non-
traditional valuation methodology for customary 
lands is not to be implied as a rejection of methods 
by the profession.26 


Customary land is communal or familial land that is 
owned by the current clan / family members and 
their future heirs. ‘Spiritual sentiments and values' 
distinguishes customary lands from the western view 
of land, which 'further strengthens the concept of 
inalienability of customary land'.27 


Customary land is not a commodity as land is in 
western societies where valuation theory developed. 
In addition, land rights in the western counties 


                                                      
24 Lowry 1987  
25 Bannerman & Ogisi 1994 p.6 
26 Ibid. p.2 
27 Ibid. p.3 


developed over time and are still evolving in other 
countries. As customary lands do not ascribed to 
individual property rights, it is inappropriate to use 
valuation methods applicable to individual property 
rights for the valuation of communal property rights or 
state property rights.28   


CU RRENT  VA L UA TION PRA CTICE IN THE REG ION 


Legal Framework 


The legal framework determines the effectiveness of a 
real estate market. This framework considers the legal 
aspect of land ownership, including ownership rights, 
leasehold and other partial interests, compulsory 
purchase, and the effectiveness of the legal system to 
enforce property rights. 


Through their colonial heritage, most South Pacific 
countries adopted and or adapted (at least prior to 
independence) the written laws of their sovereign. So, 
within an international perspective, the foundation of 
written law is in place. However, due to the unique 
customary nature of land in the Pacific, there are 
conflicts between the introduced laws of the 
sovereign(s)29 and customary practice and laws.  


Availability / Transparency of Published Information 


As previously noted, the valuation process includes the 
collection and analysis of general, specific, and 
competitive supply and demand data. Without such 
information, the analysis could be limited, possibly to the 
point of having little value itself.  


Within the Pacific, there is an abundance of general data, 
published by governmental agencies, non-governmental 
organisations, academe, and private industry (such as 
financial institutions). However, there is often little or no 
specific information on comparable properties.  


                                                      
28 Ibid. p.10 
29 Most Pacific island countries had a single coloniser, 


however, several countries had several colonial powers 
within the past 100 years. Samoa, for example, was 
colonised by the Germans and then subsequently acquired 
by New Zealand in 1914. (Meleisea 1987 ) The Federated 
States of Micronesia and the Marshall Islands in the Western 
Pacific were colonised by Spain (1868-1899), then acquired 
by Germany (1886-1914), Japan (1914-1944), and then as an 
United States administered UN trusteeship (1944-1986). 
(McGrath & Wilson 1987  
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Many developed countries have land taxation 
systems that require the taxing authority to collect 
specific property information such as building size, 
age, construction details, land area, and other 
improvements. Within the region, land taxation is 
limited to a few urban areas, with the taxation 
method being based on an unimproved capital 
value.30  


Only land or site information is needed for 
determining the rating or tax value. Therefore, there 
are no public records with details of property 
improvements. Without such information, valuers 
are unable to gather specific information regarding 
comparable properties. 


In more developed countries, another common 
method of getting sales information is through 
networks of selling brokers or multiple listing 
services. Real estate markets within the small Pacific 
island countries are small and immature and have yet 
to develop these networks.  


Property Market Volatility 


Real estate market volatilities are caused by internal 
(within the country) or external (outside the country) 
forces. Internal forces that cause instability in the 
property market include political instability (such as 
in PNG, Solomon Islands and Fiji), land title 
disputes (common in most small island countries), 
poor enforcement of land rights, lack of market 
infrastructure, and unstable monetary policy.  


External forces that have recently affected the region 
are loss of tourism due to the events of September 
11th, loss of garment factories in Fiji due to 
American trade preferences to South African 
countries, and currency devaluations to remain 
competitive with foreign countries. These all 
impacted their respective property markets.  


                                                      
30 Although there are slight statutory variances, generally 


unimproved capital value refers to the land as if 
unimproved. However, virtually all land, particularly in 
urban areas, has been improved either directly (on the 
specific property) or indirectly (off-site infrastructure 
such as roads, utilities, etc.) putting the UCV into the 
subjective-based ‘intrinsic’ value. 


Lack of Adequately Trained Professional Valuers 


Prior to independence, most of the island countries 
relied on valuation assistance from their respective 
colonial sovereign. As countries gained independence, 
there was a shift to locally trained staff within the 
respective lands departments. However, today, some of 
the smallest countries still don’t have full-time qualified 
valuers.  


Kiribati, for example, recently hired a new government 
valuer. The requirement was completing least Form 5 
(grade 11). Fortunately, this valuer is now attending USP 
to earn his BA LMD. There are currently no qualified31 
valuers practicing in Kiribati, albeit there is one recent 
(2000) BA LMD graduate working in the Lands 
Department.  


Following Samoa’s independence in 1960, expatriate 
valuers were regularly hired due to the absence of a 
qualified locally based valuer.32 Back in 1971, the need 
for specialised training for valuers was identified by 
Bruce Brown, the recently retired Valuer-General of 
New Zealand, within his report on the proposed 
establishment of a valuation section and land taxation 
system for Western Samoa.33 Brown noted that 
employees of the Lands and Survey Department 
completed valuations, but there were no valuers, 
specifically. At that time, he advocated establishing a 
separate valuation unit within the Lands and Survey 
Department.  


The resulting section today consists of one licensed 
valuer (Chief Valuer), and three other staff appraisers. 
The Chief Valuer is the only appraiser with any formal 
education (BA LMD, PGDip), and one other staff 
appraiser will be completing a BA LMD degree later this 
year. Although the Chief Valuer has formal degrees, he 
has only 5 years of valuation experience, of which three 
were as the Chief Valuer. Ongoing training has been 
virtually non-existent due to lack of funds to attend 
overseas courses.  


                                                      
31 Qualified is often referred to someone with a Bachelors 


Degree in a property field, such as Land Management and 
Development. 


32 Setefano 2001  
33 Brown 1971  
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Fiji’s history is quite similar to Samoa. Prior to 
independence in 1971, virtually all valuers were 
expatriates. Following Independence, locals were 
being trained in the Lands Department and at the 
Native Lands Trust Board (NLTB). Expatriate 
valuers were virtually phased out by the 1980’s. The 
Institute of Valuers and Estate Managers of Fiji 
(IVEM) membership rolls show its first member 
joined in 1974 


The Lands Department offered a Certificate in 
Valuation for those who passed the corresponding 
course. This was essential for promotions with the 
Lands Department and NLTB. The certificate 
programme ended when the Land Management 
Department at USP was started in the early 1980’s.  


In 1986, the Valuers Registration Act34 was enacted. 
This act, nor the rules of the IVEM, requires valuers 
to take continuing professional education courses. 
Many of the senior valuers who were trained 20 – 30 
years ago have not kept up to date with 
contemporary valuation methods. Thus, when recent 
graduates, whom were taught contemporary 
valuation methods, start work with these veterans, 
the graduate is then expected to use the antiquated 
methods currently practised. This creates a dilemma 
for the universities – teach antiquated methods of 
30+ years ago so that graduates can fit in, or to teach 
contemporary methods, which will go unused when 
they gain employment.  


Outdated National Valuation Standards 


In 1986, Fiji passed the Valuers’ Registration Act35 
requiring that all valuers be registered. The act 
created the Valuers Registration Board and gave the 
Board the power to determine the suitability of and 
to authorise registration of approved persons, to 
regulate conduct of valuers and the practice of 
valuing, and to advise the Minister in relation to the 
practice and activities of valuers in Fiji. A Code of 
Conduct and Ethics was adopted on 17 November 
1988.36 However, these fall drastically short of 
International Valuation Standards. In fact, some 


                                                      
34 Parliament of Fiji 1986  
35 Ibid.  
36 Ushman 1992  


parts of the Act, such as the Valuation of Fee By-Laws 
(valuation fee schedule), are in direct conflict with the 
IVS. In conversations with many long time Fiji valuers, 
none could recall any disciplinary action taken against a 
registered valuer.  


Papua New Guinea’s Valuations Act (Chapter 123) 
provides for the registration of valuers, and like Fiji, 
includes a valuation fee schedule that is in direct conflict 
with the IVS.   


Samoa’s Lands, Survey and Environment Department 
set a policy to control valuation services and licensing of 
valuers, both in the public and private sectors. 
Essentially the requirements for licensing are having a 
valuation qualification (appropriate Bachelors Degree) 
and several years experience in Samoa. There are 
currently only four qualified valuers in Samoa, three in 
private practice and one in government. There are also 
several valuers in training. The small supply of valuers is 
inefficient to justify an Act of Parliament for regulation. 
However, without an act, the Government has been 
unable to stop an unlicensed valuer from practicing.37 
Like Fiji, the licensing policy does not comply with IVS. 
No other countries in the region have acts or policies 
specifically regulating valuers.  


External Pressure. 


External pressures on valuers can be from property 
owners, lenders, government, or others that have a 
financial or personal stake based on the value outcome. 
Property owners use real estate as collateral for loans, 
whilst the lender typically limits the loan amount to a 
particular percentage of the collateralised value. Thus, 
more money can be borrowed if the value is higher.  


As lenders use a loan-to-value ratio to measure collateral 
risk, they should be more interested in an accurate 
valuation. However, often an individual loan officer’s 
performance and or salary are measured by loan volume. 
This individual has a personal interest in making loans 
regardless of the best interest of the financial institution, 
and therefore may be tempted to pressure valuers to 
over value the collateralised property.  


Within the public sector, the government may pressure 
valuers (either staff or private) to have ‘low’ values so as 
                                                      
37 Setefano 2000  
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to save money with compulsory purchases. There 
also may be pressure towards higher values of 
properties owned by friends or family, or possibly 
with the self interest of kickbacks from other 
property owners.  


In February 2002, 15 staff valuers within the New 
York City Assessors office were arrested for 
fraudulently undervaluing properties for over 35 
years, costing the city hundreds of million dollars in 
lost tax revenue. The fraud involved over 500 
properties worth over US$8 billion. The kickback 
scheme with a local property tax consultant, who 
was also previously a NYC staff assessor, had 
assessor staff under-value properties, thus reducing 
property owner’s tax obligations.38  


Excessive or Insufficient Government Interference 


Excessive or insufficient government interference 
within a property market retards the property 
market’s efficiency. Each country is unique, and as 
such are the property markets within them. What 
would be considered excessive interference in a large 
matured market might be considered insufficient in a 
small emerging market.  


Thus, all the players in the property market must 
continually work together to identify the dynamics 
that make that particular market most efficient.  


R E M E D I E S  T O  I M P R O V E  R E A L  


E S T A T E  M A R K E T S  &  V A L U A T I O N  


Many of the problems with real estate markets and 
the valuation industry of the small pacific island 
countries have been identified. Although not all of 
the problems are easily remedied, steps must be 
made to improve the efficiency of the real estate 
market before the valuation industry can effectively 
value land. Thus, many of the recommended 
changes apply to the efficiency and transparency of 
the real estate market itself. The areas of remedies 
generally fall into five broad categories of legal 
framework, administrative structure, financial and 


                                                      
38 Neumeister 2001  


banking system, skills and standards, and cultural and 
social.39   


LEG A L FRA M EWORK 


Legal frameworks should be reviewed to ensure that they 
provide transparent, fair, efficient and accessible (cost / 
time) system for the definition of ownership, use and 
other rights in relations to land, including for the 
protection of rights and access to land for the 
disadvantaged and to ensure that state/government 
interference in land tenure and use is restricted to a 
justifiable minimum, including effective provisions for 
planning and environmental protection.40 


Further, the legal framework should be reviewed to 
ensure that state/government ownership of land is 
restricted to a justifiable minimum and that it is managed 
in an accountable, transparent and efficient manner.41 


Transparency of government transactions, either leases 
or compulsory acquisitions, is essential. There is always 
‘street talk’ about government agencies paying exorbitant 
prices above the ‘appraised’ value. As these transactions 
are rarely made public, it leads to suspicion of 
impropriety. As the talk moves around, other property 
owners think that they are not getting a similar deal from 
the government, so they hold out for more money. This 
lack of transparency is one of the main causes of 
indigenous landowners, particular in PNG and Fiji, 
demanding exorbitant prices, with the threat of violence 
until paid the ransom price demanded.42  


Transparency of government transactions is essential for 
an efficient real estate market. This is especially true for 
small island countries since the government is often a 
substantial (often only buyer in the case of customary 
land) buyer and seller.  


To implement such, new laws will need to be enacted to 
provide free and open access to all government 
transactions. It will also require the difficult task of 
changing the government office culture to accept public 
openness and scrutiny. In time, the new openness and 


                                                      
39 Keith, et al. 2000  
40 Munro-Faure 1999  
41 Ibid.  
42 Bannerman & Ogisi 1994  
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scrutiny will encourage the civil service to be more 
accountable and public more trusting.   


In Fiji, a major source of land tenure conflict is 
government’s imposed rent control on agricultural 
land. Rent controls are usually imposed to prevent 
unscrupulous landlords from rapidly rising rental 
rates during times of increased demand and are 
intended to be short-term solution until the property 
market returns to a state of equilibrium through 
increases of new supply. If left for the long-term, 
rent controls effectively transfers wealth from the 
underlying landowner (landlords) to the tenants.  


Fiji’s agricultural rent control act (ALTA) is a hotly 
debated political issue that is beyond the scope of 
this paper. However, socially accepted laws, backed 
up by meaningful enforcement, need to be 
implemented to protect both landlords and tenants. 
This not only applies to agricultural land, but all real 
estate, particularly residential properties.  


The legal framework needs to address fair 
compensation within lands are compulsory acquired 
by government, particularly of customary lands. The 
issue of compensating for any intrinsic value 
associated with customary ownership needs to be 
clarified. Whether such should be or not 
compensated is a local issue that needs to be decided 
locally.  


However, two commonwealth high courts have 
recently ruled that customary land is less valuable 
than freehold lands. The decisions of these cases 
could impact future compulsory purchases and tax 
ratings of customary lands in Commonwealth 
Countries.  


It is important to note that in the New Zealand 
case,43 it was the customary landowners that sought 
such ruling, whilst the Canadian case44 was brought 
by lessees of lands returned to the customary owners 
by government.  


                                                      
43 Valuer-General v. Managtu Incorporation and Others 


[CA219/96]  
44 Musqueam Indian Band v. Glass [2000 SCC 52 File 27154]  


As noted earlier, there are often conflicts of property 
rights between the introduced legal systems of colonisers 
and of customary land ownership. As long as these 
conflicts remain unsettled, property markets will 
continue to suffer. The resolution of these conflicts is 
beyond the scope of this paper. However, resolution of 
the conflicts, followed by community acceptance and 
government’s enforcement of these property rights, are 
integral to creating an efficient property market.  


Another legal action recommended is to adopt 
international accounting and valuation standards, either 
directly through statute, or indirectly by authorising 
appropriate professional organisations to adopt such, 
and to provide meaningful enforcement of these 
standards.  


ADM IN IS T RA TIV E ST RU CT U RES 


Similar to the legal framework, the administrative 
structures should be monitored to ensure that they 
provide transparent, fair, efficient and accessible (cost / 
time) system for the definition of ownership, use and 
other rights in relations to land, including for the 
protection of rights and access to land for the 
disadvantaged and should be monitored to ensure that 
state/government interference in land tenure and use is 
restricted to a justifiable minimum, including effective 
provisions for planning and environmental protection.45  


The administrative structure is essential for effectively 
implementing the legal framework. An efficient real 
estate market needs an effective, reliable and efficient 
land information system (LIS). Some countries, such as 
the Solomon Islands and Papua New Guinea, have yet to 
survey and register all lands. This should continue, albeit 
within the constraints of the political instability of these 
countries. 


As noted previously, properties details, particularly 
improvements, are virtually non-existent in all of the 
island countries. These are barrier for the property 
market.  


Pacific island countries are greatly behind the most 
advanced markets of the world. It is actually quicker, 
easier, and less expensive for a Suva-based researcher to 


                                                      
45 Munro-Faure 1999  







Current Valuation Practices: Thorn or Olive Branch in Reducing Land Tenure Conflict? 
Matthew S. Myers 
Page 9 
 


South Pacific Land Tenure Conflict Symposium, Suva, Fiji Island 10 – 12 April 2002 


gather comprehensive real estate market information 
for a property located in Phoenix, Arizona, USA 
than a property located within Suva.  


Public property records for Phoenix are available 
through the Internet’s world wide web. The public 
records available at no cost via the internet include 
all plat maps for the past 100 years, all deed transfers 
since 1991, full improvement details (area, age, 
number of rooms, construction type, etc), flood 
maps, assessment history, zoning, etc. This 
efficiency of providing market information allows 
greater transparency and thus confidence within the 
real estate market. 


Governments need to commit resources (human 
and infrastructure) to regularly gather information 
and to continually maintain the LIS. This will require 
staff trained in LIS related fields, and the 
bureaucracy will need to be ‘customer’ focused by 
providing current, accurate, and meaningful 
information for the market. Developing models that 
are easily integrated into an online-based service 
should develop these systems in a prospective 
manner.  


Adoption of International Valuation Standards is 
vital for the integrity of the valuation industry, and 
subsequently the property market. However, the 
administrative structure of supporting and enforcing 
is beyond but only the largest of the countries in 
South Pacific. As previously noted, some countries 
don’t even have full time valuers, thus, who is there 
to ‘enforce’? Fiji with over 50 registered valuers is 
too small to effectively enforce these standards in a 
competent and fair manner.  


Support and enforcement of IVS in Australia and 
New Zealand is through respective Property 
Institutes. In the United States, enforcement of 
valuation standards is by state regulatory agencies 
and through professional appraisal organisations 
such as the Appraisal Institute.   


Due to the limited number of valuers in each of the 
regional countries, only a larger regional organisation 
would be effective in administrating and enforcing 
IVS. Thus, a regional professional organisation, 
similar to the Australian and New Zealand Property 
Institutes, needs to be created. This organisation 


would be responsible for developing, maintaining, and 
enforcing professional codes ethics and standards for 
various property professionals, including agents / 
brokers, property managers, counsellors / advisors, and 
valuers.  


For consumer protection, this organisation could license 
or provide designations for appropriately qualified and 
experienced property professionals. The license or 
designation would let consumers know that the licensed 
or designated person is professionally qualified to 
practice (by area of speciality) and is governed by 
appropriate codes of conduct and professional practice 
standards.  


The organisation should also provide educational 
courses, publish locally appropriate resources, and collect 
and disseminate market data such as construction costs, 
sales of commercial properties, and over market trends.  


Internationally, many of the various national property 
and or valuation organisations are working together for a 
global network and standardisation. Over the past 
several years, the Appraisal Institute, the Australian 
Property Institute, and the New Zealand Property 
Institute have generously provided free or greatly 
discounted resources to the University of the South 
Pacific’s Land Management & Development 
Department to help in educating future property 
professionals. These are possible sources to help develop 
a property organisation that will serve the small Pacific 
island countries. 


FINA NC IAL  A N D BA N KIN G SYS TEM 


To develop real estate, accessible and affordable 
financing is essential. Financing allows businesses to 
extract wealth from real estate through loans. These 
monies can be used to increase working capital or to 
invest in plant and machinery. Financing provides the 
means to acquire housing or allows existing homeowners 
to trade their existing home. Thus, healthy a financial 
and banking system and an efficient real estate market 
are mutually exclusive. 


The IVSC advices commercial banks and other lenders 
to require valuations prepared within compliance with 
the IVS, with particular emphasis on the valuation 
process be independent of the credit/loan approval. 
Also, lending institutions should provide at the outset of 
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the engagement a written letter that clearly specifies 
conditions and instructions for the assignment.46 
Lenders are also advised to distinguish between 
valuations prepared for residential mortgages and 
valuations for larger projects, with the later being 
more complex that require market and feasibility 
studies prior to an estimate of value.47   


The IVSC directs several recommendations to 
NGOs. The first is for development banks and 
institutions to recognise the importance of 
valuations undertaken by professional qualified 
valuers within in compliance with International 
Valuation Standards, and secondly, valuation 
standards need to be viewed within the framework 
of promoting policies that minimise imbalances in 
the property market and of restructuring and 
strengthening property markets and financial 
systems in emerging markets.48  


SK IL LS  AN D STA N DA RD S 


The real estate markets within the region are 
generally immature, whose growth continues to be 
retarded by the lack of legal, financial, valuation, 
land brokering, and land / property management 
skills. The skills most lacking or non-existent are the 
latter three: valuation, brokerage, and property 
management.  


The practice of valuation is regulated in just a couple 
regional countries, whilst brokerage and property 
management remain unregulated. Thus, virtually any 
one can ‘hang a shingle’ and practice these services. 
Stories of unscrupulous brokers keeping deposits or 
down payments are frequent. Few of the brokers / 
property managers have any formal training in their 
speciality, nor subscribe to any code of conduct & 
ethics or professional standards.  


This is a classic ‘chicken and the egg first’ situation. 
These skills have not developed due to the lack of a 
market, however, the market growth is limited due 
to the lack of qualified property professionals.  


                                                      
46 IVSC 2001 p.319 
47 Ibid. p.317 
48 Ibid. p.319 


Thus, the IVSC recommends that ‘institutions with 
regulatory functions over the valuation profession 
should ensure adequate opportunity for its development 
as this profession is central to the proper functioning of 
the property market and by extension the economy.’49 
However, this also applies to the other property 
professionals such as agents / brokers, counsellors / 
advisors, and property managers.   


To create an efficient real estate market, there is a 
regional need for improved skills in valuation and 
management of land as an economic commodity, and 
understanding of environmental issues for land 
managers. This should be done through course 
curriculum development at the university level for future 
valuers, agents/brokers, and property managers.50  


Internationally, real estate education at a tertiary level is 
evolving to the more restrictive business / finance / 
economic dominated curriculum common in the US. 
Historically, the UK model developed out of the 
engineering / architecture programmes, and thus put 
greater emphasis on the physical aspects of property. As 
Roulac51 notes, the UK model gives a broader view, but 
graduates of the UK model are greatly disadvantaged by 
lacking a business administration background.  


The land management programmes at the University of 
the South Pacific and the Papua New Guinea University 
of Technology were developed from the UK model. 
Thus, both universities need to re-evaluate the current 
curriculum appropriateness for their markets and to 
consider if a more specialised real estate curriculum 
based on the US business administrative model could 
serve the respective real estate markets.  


A US modelled curriculum maybe a compliment to the 
existing UK model. For example, the UK model 
provides a well-rounded graduate with greater emphasis 
on the physical aspects of land. These graduates are 
needed within the governmental land departments. 
However, as there are specialist to the geography side of 
land management with surveying and GIS, there should 
also be specialist towards the business administration 
area including valuation, land economics, and finance. A 


                                                      
49 Ibid. p.320 
50 Keith, et al. 2000  
51 Roulac 2002 pp.7-8 
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second major or a minor based on the US model 
would be an ideal compliment to traditionally non-
land management students earning degrees in 
business, accounting, banking and finance, 
economics, and management. Further, real estate 
courses should be incorporated into MBA 
programmes.  


Although most of these graduates will not directly 
gain employment in the real estate sector, they will 
take the real estate knowledge to a broader audience. 
This will add to the efficiency of the real estate 
market. 


Also, relevant NGOs and trade organisations should 
be encouraged to participate in identifying 
developments required to support acquisition of new 
skills and standards There is also a strong need for 
improvements in education and training capacity 
leading to mutual recognition of standards and 
qualifications. This can be done by encouraging 
development of regional and international groupings 
of relevant professional organisations and a move 
towards acceptance of international valuation 
standards.52 


The IVSC advises that ‘institutions with regulatory 
functions over the valuation profession should 
ensure adequate opportunity for its development as 
this profession is central to the proper functioning 
of the property market and by extension the 
economy.’53 


CU LTU RA L A ND  SO C IO -E CON OM I C 


FRA MEWORK 


Indigenous peoples social and cultural perspective of 
land ownership often conflicts with the economic 
perspectives of industrialised societies. With most 
the region’s population being indigenous, the social 
and cultural perspective of land permeates society. 
However, as these cultures (or portions of them) 
move into market economies, such as through urban 
migration or leasing of rural lands, an understanding 
of real estate as an economic commodity becomes a 
necessity.  


                                                      
52 Munro-Faure 1999  
53 IVSC 2001 p.320 


Land owners, particularly rural-owners, lack knowledge 
and information about property rights and the value of 
their land.54 This causes distortions and volatility in the 
market. Monosavu Dam, ALTA lease expirys, Nadi 
Airport, Nausori Government Buildings, various school 
lease expirys, are examples of such in Fiji.  


To avoid these conflicts and market volatility, 
landowners and tenants need to be educated to their and 
other’s rights and have a basic understanding of the 
economics that create value. More importantly, they 
should have readily-accessible affordable, competent, 
unbiased property advice.  


To put confidence in the market, again the issue of 
transparency in ALL real estate transactions needs to be 
paramount.  


CON C LU SION S 


Valuation is an essential aspect of adequately 
determining fair and monetarily equitable resolution to 
real estate transactions such as leases and compulsory 
purchases. Current valuation practice in the region is 
generally antiquated and significantly below international 
valuation standards. The regional valuation industry is in 
dire needs of drastic change to properly serve local real 
estate markets and particularly to meet international 
valuation standards.  


The valuation industry needs to accept some of the 
responsibility, however, the current legal, administrative 
and social / cultural frameworks need significant 
changes. Thus, the valuation industry, along with 
governments, financial / banking / insurance providers, 
property developers, national pension funds (as major 
property owners), development banks, and NGO’s need 
to work together to develop efficient and transparent 
real estate markets. Until that goal is met, current 
valuation practices will continue to be just another of 
many thorns causing land tenure conflict in the South 
Pacific.  


                                                      
54 Keith, et al. 2000  
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East Timor – land issues and independence 
Catherine Elderton1 
May 2002 


1. Introduction – the policy context 
 


East Timor faces many complex social, political and economic issues as it engages 
with the demands of independence and nation building, and sheds a past of colonial 
domination and violent, foreign occupation2. A significant challenge is that presented 
by the complex land rights environment which includes conflicting claims to 
properties, many unauthorised property occupations, a customary culture with 
mechanisms for allocating land and settling land disputes, and experience of 
“western” land tenure administration. The institutions which the new government 
chooses to manage the country’s lands, seas and resources will help shape the 
evolving state of East Timor, and influence relationships between the many different 
social and cultural strands of the newly independent East Timorese community.  
 
In the two and a half years prior to formal independence, and following the 
referendum in 1999, the country has been governed by the United Nations 
Transitional Administration of East Timor (UNTAET). UNTAET included a Land 
and Property Unit (LPU), an office mandated to allocate and administer post-conflict 
temporary property rights3, and, arguably, the development of land policy and land 
law for the allocation of more permanent rights4. At the time of independence no 
regulation setting out a process for the adjudication of land disputes and clarification 
of land rights had been established. Currently the operative land law in East Timor 
continues to be the Indonesian Basic Agrarian Law 1960 (BAL).  
 
An analysis of the land policy environment in East Timor generates many interrelated 
issues. The combinations of systems allocating land rights (customary, long term 
occupation, Portuguese and Indonesian) mean that there are many disputed claims to 
ownership. Developing and securing the legitimacy for effective rights verification 
mechanisms requires an understanding of East Timorese social, cultural and political 
history. This draws on understandings of the policies and laws of Portugal and 
Mozambique (as these inform the experience of key members of the current East 
Timorese leadership), and the policies and practices of Indonesian land law, which 


                                                 
1 The author worked for United Nations Transitional Administration in East Timor’s Land and Property 
Unit from January 2000 – September 2001. 
2 On May 20th 2002 East Timor became the first new nation state of the 21st century. This followed a 
United Nations organised ballot on 30th August 1999. 98% of eligible voters took part in the ballot, of 
which 78.5% voted for independence from Indonesia.  Following the ballot the Indonesian military and 
pro-Indonesian East Timorese militia went on a a rampage of destruction. It is estimated that 80% of 
East Timor’s infrastructure was destroyed. 
3 UNTAET regulation 1999/1 Sections 7.1 and 7.2 provides for UNTAET to administer “moveable and 
immoveable property….registered in the name of the Republic of Indonesia or any of its subsidiary 
organs and agencies, which is in the territory of East Timor” and  “any property …. privately owned 
that was abandoned after 30th August 1999 ….until such time as the lawful owners are determined.”  
4 This was implied in UNTAET Regulation 1999/1, United Nations Security Council Resolution 1272 
which established UNTAET, and the detailed planning for a Land Commission set out in the 1999 Joint 
Assessment Mission (JAM) Report produced by the World Bank and the United Nations. The JAM 
report set out initial priorities for the reconstruction process.   
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inform the understandings of many East Timorese and provide the basis for the 
expertise of many of the East Timorese land administration staff.  
 
In the context of East Timor’s situation an analysis also requires an assessment of the 
priority for land tenure security in the overall reconstruction task, and how resources 
should be prioritised for institutional development which includes urgent demands 
from sectors like health, education, agriculture and general law and order. Issues of 
community participation also need to be considered, particularly the extent to which 
tradeoffs can be made between effective collaborative involvement in post-conflict 
policy development, and the need to get the institutional foundations in place which in 
turn can provide the framework for capacity building and future community 
engagement. There is a growing body of work on the post 1999 ballot  in East Timor, 
and in particular increasing discussion about land issues (see du Plessis 2002, 
Fitzpatrick 2001, and Martinovic 2001).   
 
This paper uses the focus of traditional ownership as a means to explore aspects of 
future land policy issues in East Timor. This seems to be an appropriate focus in the 
context of a symposium on land conflict in the South Pacific, where from 83 % to 
98% of land is held under some form of customary communal ownership (Boydell, 
2001:2, citing Paterson 2001).  This, by default, is also probably the case in East 
Timor, where only a very small percentage of the population has ever held any 
registered title to land 5, and most of the population (80%) live in rural areas.  In a  
2001 survey of East Timor’s 498 sucos6,  94% stated that agriculture was their main 
source of income (World Bank and Asia Development Bank 2001:46), with much of 
this being subsistence agriculture relying on land allocations based on customary 
systems. The importance of customary land tenure systems is thus apparent.  
 
The integration of these systems and their custodians into the current nation building 
process will be a prerequisite for the development and implementation of effective 
land policy, and for expanding the possibilities for transformative East Timorese 
development paths and social strategies.   
 
In these discussions the term “customary” is variously interspersed with the terms 
“traditional” or “informal”. As is the case with all language which embodies the 
duality of the ancient and modern, none of these terms effectively capture pre-colonial 
institutions as systems of equal status to those which have developed in the industrial 
and post- industrial eras. Neither do they reflect the possibility of locally determined 
post-colonial systems which can accommodate different land tenure options and ideas 
and challenge development processes which threaten community livelihoods. Keeping 
these limitations in mind, the terms are used interchangeably here, and denote those 
land rights which “rest neither on the exercise of brute force, nor on the evidence of 
rights guaranteed by government statutes but on the fact that they are recognised as 
legitimate by the community, the rules governing the acquisition and transmission of 
those rights being usually explicit and generally known though not written down.” 
(United Nations 1966:165).  


                                                 
5 It is estimated that by 1997 only 4.4% of land parcels owned by 186,743 heads of families in East 
Timor were accorded “a clear status”. (de Sousa Xavier, 2000:102)  
6 A suco is an administrative district which groups together a number of villages or ‘aldeia’. Dili 
District, for instance, is  comprised of 48 sucos. Sucos were part of the administrative organisation 
introduced during the Portuguese colonial period.  
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An argument for integrating current traditional land tenure practices into the process 
of land policy development in East Timor does not propose that there is a coherently 
identifiable traditional system waiting to be “discovered” and implemented. East 
Timor is a place of both diversity and bitter community dislocation; a commitment to 
customary systems will require active community engagement in the nation building 
project, and continual reassessment about the kind of society the East Timorese want 
to develop. It is useful to note, with respect to the Pacific, that 
 


“as both traditiona l and early colonial precedents are found inadequate or 
deficient  in the light of local circumstances, there is an increasing recognition 
of the needs and forces which are local and current, rather than foreign or 
ancient. But independence itself has yielded no easy solutions.” (Crocombe 
1987:21). 


 
In the context of independence immense pressure is being placed on East Timor to 
maximise whatever economic capacity it has available to it, and inevitably this leads 
to a discussion about investment and land tenure security. Currently the investment 
focus is largely in the towns, mainly Dili and Baucau, where potentially, history has 
confirmed alienable, individuated titles to land  (though this is not to suggest that 
claims based on customary tenure will never be made to land within these “urban” 
spaces).  The need for investment coupled with the need to address post-conflict 
property occupations in the towns confirm these as the priority areas for land policy 
attention.  There is also, however, interest in private investment in land the subject of 
customary tenure7, and customary lands which have been earmarked (and in some 
instances recently acquired – see Section 3.2 following) for public developments, 
indicating the growing need for mechanisms which recognise customary land rights in 
these contexts. 
 
There are many comparative experiences which can inform an East Timorese land 
administration system seeking to meet social and cultural as well as the economic 
needs. The experience of Pacific Island nations comes to mind because of the parallels 
in geographic and demographic size, the rural base of the populations and the extent 
to which customary systems dominate an understanding of social and political 
processes. The current post- independence conflicts in Bougainville in PNG, and the 
Solomon Islands, also signal the ever present potential for customary land rights to 
provide the basis for contestation of the centralised power of the nation state. 
 
At the same time the historical moment of East Timor’s independence, and the nature 
of the independence struggle (a struggle against an “illegal” occupier8 rather than a 
colonial power), create the specificity of the East Timorese context. In discussions 
about land rights during the UNTAET period many East Timorese argued that the 
illegality of the Indonesian occupation precluded land rights obtained under that 
administration from attracting legal status. The dominant land rights debate was about 
the competing validity of titles issued during the Portuguese administration and the 
Indonesian occupation, and while customary systems were given some status in the 
                                                 
7 Jaco Island at the eastern end of Timor is often raised as a potential tourism development site, as is 
Atauro Island, off the coast from Dili. 
8 The reference to the illegality of the Indonesian occupation of East Timor results from the fact that it 
was never sanctioned under the auspices of the United Nations. 
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development discourse during the UNTEAT period, little practical support was given 
to ways to integrate customary systems as part of the country’s institutional 
development.  
 
The debates between those who ‘stayed’ and those who ‘left’ during the Indonesian 
occupation; between the Diaspora (and an older generation of East Timorese who 
remained in the country), and a younger generation for whom the experience of 
Portugal is not a determining factor in current political priorities are playing an 
important part in shaping a post independence East Timor. However, of themselves, 
they do little to inform the policy development necessary to address land conflicts and 
to develop a just land administration system. This policy development process is 
perhaps better informed by a political economy analysis of land ownership which 
makes explicit the benefits and disadvantages which have been derived by groups and 
individuals as a result of different land and resource ownership regimes, rather than 
by assuming that rights resulting from a particular era automatically have precedence 
over any other. Such an analysis could be combined with the development of 
strategies for land ownership  and management to meet the future social and economic 
needs of an independent East Timor. 
 
Hence it is with reference to both the role and importance of customary land tenure 
systems, and a political economy analysis of land ownership, that this paper exp lores 
some of the issues which inform land policy development in East Timor. It is an 
exploratory piece, reliant largely on secondary sources though informed by the 
author’s experience working for UNTAET’s Land and Property Unit. There is a need 
for further research to develop understandings of the current land tenure situation, 
land tenure options, and the range of land tenure requirements to address the socio-
cultural and economic needs of the country.  
 
Section 2, following, discusses aspects of the different land tenure regimes which 
have operated in East Timor. Section 3 addresses policy issues related to customary 
land rights, and Section 4 looks at some of the trends in land policy under the new 
government in the Republica Democratica de Timor Leste (RDTL). The paper 
concludes with a brief reiteration of the importance of locally informed institutions for 
the administration and management of land and resources, and of the need for 
practically applied local research to effectively develop these administrative 
structures. 
 


2. Understanding land ownership in East Timor 


2.1 Customary land ownership 
Customary land tenure systems across East Timor are interconnected with the land 
allocation processes required for systems of subsistence agriculture, and also 
differentiated by linguistic groupings. At least 17 different languages are spoken in 
East Timor (Fox 2000:6). In this discussion about custom or tradition the focus is on 
authority systems, the systems which govern decision making on land allocation, 
rather than on land tenure systems themselves.   
 
In various research documents, workshops and planning processes which took place 
during the UNTAET period, recognition of Timorese customary laws and governing 
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structures, described as core principles which needed to be reflected in the 
institutional development of the new nation, was regularly invoked. (Andersen and 
Deutsch 2000; Ospina and Hohe 2001; World Bank and Asia Development Bank 
2002).  
 
These invocations supported the oft mentioned robustness of internal Timorese 
systems, even with the country’s tumultuous history. Australian National University  
Professor Jim Fox argues that “(d)espite continuous contact with the Europeans, 
dating to the early 16th Century, Timor was never colonised as were other parts of the 
Indies. For most of the colonial period control was a matter of pretence and veneer” 
(Fox 2000:12). He describes how the kingdoms of Timor defined by Antonio 
Pigafetta on the Magellan voyage in 1522, “persisted through the entire colonial 
period despite more than 400 years of turmoil, disruption and upheaval” (Fox 
2000:18). He continues this link to the present day when, as an international observer 
of the United Nations organised ballot in August 1999, he describes being introduced 
to the ruler of Camanasa, one of the traditional kingdoms identified in the 16th 
Century. (This gentleman was reported to have been killed in the post ballot 
violence.) (Fox 2000:18.) 
 
Accounts of interactions between Timorese spiritual and political systems and the 
Portuguese colonisers provide rich evidence of ways in which indigenous people 
assert power by incorporating newcomers into their own worldviews. Even though the 
Portuguese actively sought to erode the power of the liurai9, and the Timorese resisted 
with organised warfare culminating in the Manufahi uprising led by Dom Boaventura 
in 1912, the East Timorese developed mechanisms which explained the presence of 
the Portuguese colonisers not as enemies but as kin with a ‘rational’ place their 
cosmology. From field work undertaken in the late 1960s anthropologist Elizabeth 
Traube gives a powerful account of the way in which Timorese mythological practice 
provided avenues for the legitimisation of the role of the foreigners. With respect to 
the Mambai10 specifically, she indicates how “the ideology of Portuguese legitimacy 
also provided the terms for a critique of colonial practices and it sustained among the 
Mambai a deep sense of their moral superiority to their colonial rulers.” (Traube 
1995:54).  
 
To what extent similar processes were enacted with the Indonesian occupiers would 
require more extensive research, though Ospina and Hohe include evidence from a 
liurai who had entered into a “blood oath” with Indonesian military commanders in 
the Baucau area because “the miliary was too suspicious and killed too many people” 
(Ospina and Hohe 2001:54). It also includes an interview with a cultural leader in 
Bobonaro who had incorporated the United Nation’s presence in East Timor within 
the same mythological framework as that described forty years earlier by Traube.   
                                                 
9 A recent study (Ospina and Hohe 2001) of traditional authority, local power structures and political 
concepts, describes a liurai as a “king”. “The structure within a kingdom would vary from area to area, 
but generally a single “king” or liurai, who descended from a specific sacred house, ruled a kingdom. 
His position was legitimised through his ancestors who had performed a blood oath and agreed on his 
sacred house’s entitlement to political authority.” (Ospina and Hohe 2001:19) This study includes an 
outline of traditional social organisation and is an important source for understanding the 
connectedness between traditional and contemporary East Timorese local decision making processes. 
 
10 The Mambai are Austronesian-speakers from the mountainous interior of East Timor, numbering 
over 80,000 when Traube undertook her field work. 
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Under both the Portuguese administration and the Indonesian occupation various 
administrative jurisdictions were developed to exert control over East Timor. There is 
now a complex set of administrative layers with varying degrees of integration 
between the systems introduced in the different eras. What seems to have survived 
throughout however is the reference point of traditional ancestral legitimacy, against 
which decisions about leadership are measured. In 1906 the appointments of liurai 
were made subject to the approval of the colonial government, but in many instances 
this did not prohibit the “appropriate” person maintaining the position.  With 
Indonesian occupation a major ostensible change was the 1983 introduction of 
democratic elections for the position of village chief. Appointments apparently varied 
between those determined by the Indonesian government and military, and those 
determined by East Timorese elders who ensured that candidates came from the 
appropriate families.  
 


“On the surface it looked like a change in the power system had happened, but 
underneath local structures continued to survive. Even in cases where 
informants claimed that the Indonesian system was different and the descent of a  
leader was not important anymore, we would often find, that the village chief in 
Indonesian times was still from the political sacred house. In other cases, it 
seemed that people took the chance to eradicate a disliked ruler and he then 
retained only symbolic power. In these cases, people tell about how much they 
disliked their liurai and the Indonesian rule was a chance to leave the feudal 
system” (Ospina and Hohe 2001:51). 


 
Ospina and Hohe’s research proposes the substantial extent to which representatives 
from the uma lulic11 with responsibilities in the political sphere, (representatives from 
the “right” descent) continue to dominate political administrative processes today.  
The researchers also discuss the clandestine organisation established as part of the  
resistance against the Indonesian occupation, which included representatives at the 
suco (village) and aldeia (hamlet) levels. Descent from the ancestors was not, 
ostensibly a precondition for appointment to this work, however when CNRT12 issued 
a directive in March 2000 that village chiefs and later hamlet chiefs were to be 
democratically elected, the criteria named as important for the selection of candidates 
was: 


• in accordance with descent 
• according to their activities in clandestine government 
• former communal activities and possible detainment by TNI (which ensures 


villagers trust) 
• capacity as leader in conflict resolution.  


 
“It seems that for the transitional period the different powers CNRT, FALANTIL13 
and traditional elders, have developed into a conglomerate to appoint the right people 
for the position of village chief.” (Ospina and Hohe, 2001:60).  
                                                 
11 “Uma lulic” or “sacred houses” are territorial groupings, and a number of these then come together to 
make up a kingdom. 
12 Conselho Nacional da Resistencia Timorense (CNRT) was established in 1998 as the redesigned 
umbrella organisation for the resistance. 
13 Forces Armadas de Libertacao Nacional de Timor-Leste, (FALANTIL) was established on 29 
August 1975 as the armed wing of FRETILIN. 
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Other views however assert FRETILIN’s14 role in creating new possibilities for 
leadership which broke from the hierarchies of interwoven traditional and colonial 
systems. These views interpret FRETILIN’s reappropriation from the Portuguese of 
the term “maubere”, (a Mambai word for friend which had been used by the 
Portuguese to denigrate the Timorese peasantry), as anexpressed commitment to 
challenging aspects of an ancient order by representation of the poor  people of East 
Timor (Taylor, 1999:42).  
 


2.2 Land tenure based on rights issued during the Portuguese period 
Colonisation is about conquering and maintaining control of territory to secure 
resources, and for Timor sandalwood was the initial resource which lured traders to 
the island. The Portuguese were the first European traders attracted for this purpose, 
and in 1561 travelled from their colony in Malacca to establish a base, not in fact on 
the island of Timor, but on Solor. It wasn’t until 1613, after being routed by the Dutch 
from Solor, that a settlement was established at Lifao (now Oecusse) on the north 
west coast of Timor. The Portuguese were eventually driven from this location by the 
Topasses15, and moved to establish Dili in 1769. The Timorese continued to resist 
colonisation and it wasn’t until 1912 that Portugal considered it had “pacified” the 
eastern section of the island. (Fox 2001). 
 
Two processes significant to early land appropriation and changes to tenure were the 
introduction of cash crops, particularly coffee, and the passage of colonial land 
legislation. Coffee was introduced into Portuguese Timor in 1816 and became the 
main export crop towards the end of that century. (Metzner1977). Introduced to 
generate both export income and tax income from local growers, it seems that there 
were two scales of cultivation, one with trees being planted by individuals within 
existing land holdings, and the development of state plantations (which in turn created 
the opportunity for largess on the part of the colonial government)16.  By the 1860s 
forced cash cropping was introduced. The liurais were ordered to grow coffee and 
expected to yield 20% of their harvest to the Portuguese authorities and those places 
not suitable to coffee production were required to provide 10% of their rice harvest. 
(Gunn 2000:160).  
 
The Portuguese Governor of East Timor, Celestino da Silva (1894-1908) is accused 
“of fomenting wars to seize land” (Gunn 2001:197), and of pacifying the Ermera 
district for coffee plantations in the 1890s. In 1897 de Silva established the Soceidade 
Agricola Patria e Trabalho (SAPT) a company with a range of agriculture interests 


                                                 
14 Originally established May 1974 as the Associacao Popular Democrata Timorense (ASDT), with a 
name change to FRETILIN in September 1974, this was the socialist inspired independence party.  
15 The Topasses were a mixed race part Portuguese people “who became the dominant, independent, 
seafaring, sandalwood-trading power ….. They were a multi-lingual group. Portuguese was their status 
language…Malay was their language of trade and most Topasses spoke, as their mother tongue, a local 
language of Flores or Timor.” (Fox 2000:8) 
16 Manuel Viegas Carrascalao the patriarch of a significant East Timorese family, was granted title to a 
386 hectare government owned coffee estate in Liquica after the second world war apparently to 
encourage his return to the colony (Ellis, 2002:26). 
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including the production and export of coffee17. Major areas of coffee production 
developed in the districts of Liquica, Ermera, Aileu, Ainaro and parts of Manufahi.   
 
Two key dates of formal colonial dispossession are 1901 and 1910. In 1901 Lisbon 
enacted a law on overseas land concessions.  This ruled that all land not proved to be 
held by Portuguese title, belonged to the state. A map of traditional lands was 
produced dividing land between those controlled by liurais and those “without a 
master”. The latter were then vested in the Portuguese state and could be subject of 
issued land titles. (Fitzpatrick 2001). In 1910 the Governor of East Timor issued a 
decree enabling him to make grants of “unoccupied” land of up to 2,500 hectares 
(District Administrators could grant up to 100 hectares). All transfers of native tenure 
were also to be approved by the Governor. The grantee had to demonstrate productive 
use of the land to maintain the title.  
 


“The catch was that to establish native tenure the occupier must have cultivated 
or built on at least half the land area. All lands outside these areas were deemed 
unused and could be the subject of a title granted by the Portuguese 
administration.” (Fitzpatrick 2001:7).   


 
By the end of the Portuguese colonial period Indonesian statistics state that 2,709 land 
titles had been issued, approximately 50% of which were in Dili. (de Sousa Xavier 
2001). In addition to SAPT, the key beneficiaries of these titles were the Catholic 
Church, a local elite of mixed Portuguese and Timorese descent, liurai favoured by 
the Portuguese administration, and Chinese-Timorese traders (Fitzpatrick 2001 
quoting Adritjondro 1994).  
 
Further research is required to understand in detail the extent of land alienation during 
the Portuguese period, and the extent to which there are East Timorese today who 
consider themselves to have been dispossessed by these alienations. While the 
creation of the coffee industry was partially based on land appropriation, small 
holders appear to have always been a key component of the industry and the industry 
continues to be an important source of individual and export income in East Timor.  
 
According to Yayasan Hak, an East Timorese human rights NGO, self-determination 
was supported in the 1970s because it was seen  
 


“as an opportunity to regain what had been forcibly taken by the Portuguese 
authorities.  That was one of the reasons why the idea of independence, which 
was broached by FRETILIN, was widely welcomed, particularly among those 
groups whose rights had been abolished by the Portuguese.  … FRETILIN was 
widely supported because of its program of land reform.  FRETILIN proposed 
to distribute large amounts of land to the majority of ordinary people – land 


                                                 
17 da Costa and Saldanha (no date) state that “by 1975, SAPT (had) became the largest holding 
company in the territory with activities ranging from coffee production and manufacturing to exports, 
and from sole importer of consumer goods to wholesaler.” Its ownership seems to have been variously 
spread between the family of Governor Celestino da Silva, the Portuguese Government, the Banco 
National Ultramarine (the national bank, BNU, which in 2000 resumed operations in East Timor), and 
also apparently Japanese interests (Gunn 2001:201). During the UNTAET period agents for SAPT 
have been seeking ownership of previously held property in East Timor.  
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controlled by private individuals, by State companies and even a section of land 
controlled by the church”. (Yayasan Hak, quoted in du Plessis, 2002:6) 


 
However in reflecting on this period Jose Ramos Horta18 argues that only a handful of 
well to do Timorese were plantation owners, and indeed that there were “very few 
large properties, amounting to only a small percentage of arable land” (Ramos Horta 
1987).  
 


 2.3 Land tenure based on rights issued in the Indonesian period 
The period of the Indonesian occupation adds another layer of violent complexity to 
the land tenure history of East Timor. It was characterised by the forced relocation of 
villages by the Indonesian military seeking to deny FALANTIL access to village 
support, substantial transmigration programs which brought people from other parts 
of Indonesia to East Timor, widespread corruption and the appropriation of land by 
the Indonesian leadership and military authorities. For example, it is estimated that 
Suharto claimed ownership to 564,867 hectares of land in Timor in 1999 (Wallace 
2000:20 citing Aditjondro 199919). 
 
While the Indonesian Basic Agrarian Law (BAL) ostensibly recognises communal 
interests in land, this recognition does not constitute a form of tenure.  
 


“A weaker protection (for customary rights) could not have been invented. The 
community is clearly subordinated to the decisions of the state for the use of its 
land, and at most is entitled to be consulted.” (Wallace 2000:23).  


 
According to Soares (2000:290) NGOs and human rights groups in East Timor have 
received a number of complaints from East Timorese who found their lands 
transferred into the hands of others who could now produce some form of 
documentary ownership.  
 
In 1991 Indonesia enacted a law providing for the conversion of Portuguese titles into 
Indonesian titles. This process discriminated against many people, particularly those 
in the Diaspora as titles had to be issued in the country, and could only be transferred 
to an Indonesian citizen. In addition there are on-going legal arguments as to whether 
a diminution of rights also occurred where conversions were enacted.   
 
The process of land registration was much more substantial during the Indonesian 
period than during Portuguese administration, with an estimated 44,091 certificates 
being issued. While detailed research documenting the land ownership this represents 
has not been undertaken, it is estimated both that the community who had access to 
these titles were from the middle class, specifically “new arrivals, businessmen, 
private enterprise (sic) and civil servants, and that  the majority of these titles went to 
non-Timorese.” (de Sousa Xavier, 2001). This assessment seems reasonable as there 
are estimates that as much as half of the population of Dili was not of East Timorese 
origin by the 1990s, (du Plessis and Leckie, 2000:21), and nearly 30% of the 


                                                 
18 Nobel Laureate Jose Ramos Horta was one of the original founders of FRETILIN in 1974 and is now 
the Foreign Minister in the Republica Democratica Timor Leste (RDTL).  
19 There is no reference provided for this information from Adritjondro, 1999.  
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certificates were issued for lands in the high transmigration centres of Suai, Liquica 
and Bobonaro.  
 
It is also unlikely that the 44,091 certificates represent the same number of land 
parcels. It is estimated that the corruption associated with the Indonesian system 
meant that between 20%-30% of the title registrations were not performed in 
accordance with the law (De Souza Xavier 2001). Corrupt practices included the 
issuing of multiple certificates over the one piece of land.  
 
Another important aspect of the Indonesian land administration system is that:  
 


“72% of Indonesian land (likewise for East Timor) is held under the Basic 
Forestry Law 5/1967, replaced in 1999 just before the referendum….There is no 
private or community land ownership or registrable land rights in the forest area, 
only forest and forest concession rights.” (Wallace 2000:12).  


 
A detailed picture of the political economy of East Timorese land ownership which 
developed as a result of the allocations and appropriations made during the Indonesian 
period requires substantial research, research which will need to be carefully designed 
to achieve effective land tenure and land management reform. While land 
administration during this period was corrupt and used as an implement of East 
Timorese oppression, there were also transactions which East Timorese (and 
Indonesian) citizens undertook in good faith.  This creates the objection to the 
argument that all registrations enacted during the Indonesian occupation should be 
invalidated.  Such an act would discriminate against the East Timorese (and arguably, 
the Indonesians) who had acquired title ‘legally’ within the context of the times. 


2.4 Land tenure based on long-term occupation 
Finally, in addition to land rights based on registered titles and customary systems, 
there is also an argument in East Timor that long-term occupation establishes rights in 
land (Fitzpatrick 2001). Such rights might be asserted by people who occupied lands 
abandoned following the conflicts of the 1970s, or who had been forcibly relocated by 
the Indonesian military.  
 
There are growing examples of negotiations taking place between family members 
about the rights derived by those who stayed to “look after” property. Other research 
has also indicated that “Many farmers are concerned that new corporate projects or 
the reclamation of plantations by owners from the Portuguese period could see them 
moved off land they have been working for many years…”.( National Democratic 
Institute, 2001)  .  
 
Allocating rights on this basis would require clarification of a range of policy issues, 
including the definition of ‘long term’ (Martinovic 2001), and how competing rights 
might be compensated.  
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3. Customary rights and governance issues 


3.1  Recognition of customary land rights by the Land and Property Unit  
This paper does not attempt to provide a detailed account of land policy development 
during the UNTAET period,20 however it is useful to set out some of the key 
principles which were adopted by the Land and Property Unit during the transition.  
 
Firstly, the LPU interpreted UNTAET’s mandate to include the requirement for an 
operational land administration system which would provide for the provisional 
recognition of rights, pending the election of an independent East Timorese 
government. Clearly the complexity of the land environment in East Timor meant that 
any proposal would have its detractors, but it was felt that it was important to begin 
the process of implementing a land dispute and claims verification system, which 
could then be adjusted and revised by a future independent government in light of 
increasingly concrete knowledge of the problems. “The applicable law for this system 
would be the Basic Agrarian Law (BAL) which had applied under Indonesian rule, 
carefully adjusted to make it relevant, appropriate and fair and to allow for 
recognition of pre-occupation rights.” (du Plessis 2002: 11). 
 
Secondly, the LPU land policy proposed that in the case of two or more bona fide title 
holders, the latest one should prevail, and any previous legitimate title holders should  
be entitled to compensation.  
 


“With respect to primacy, the final (LPU) proposal incorporated the idea that a 
basic principle should be endorsement of bona fide transactions that were in 
accordance with the legal regime that was applicable at the time, while rejecting 
any rights acquired based on corruption, fraud, or laws in conflict with 
international standards, or based on breach of fundamental human rights 
principles. If there are two or more bona fide applicants, the most recent one 
should prevail in terms of holding of the right in kind, while the earlier should 
be considered for financial compensation” (Brown 2001:12).  


 
Given the often extremely complex legal and social histories surrounding different 
pieces of land, the LPU proposal embraced the need for a case by case response to the 
more complex claims.  
 
Thirdly, there would be recognition and protection of customary rights. The LPU 
proposal was for the “notation” of customary rights in the land register, rather than 
their registration on the same basis as individualised rights, because of the 
complexities involved in clarifying title holders, and the need for research into 
communal land holding systems. It was proposed that clarification and revisions to 
this system would be developed over time, under the jurisdiction of an independent 
East Timorese government.   
 
The legitimacy of local mechanisms was further endorsed through the dispute 
resolution processes developed as part of the LPU land claims model, and required 
that any parties to a contested land claim must have demonstrated that substantial 


                                                 
20 For a more detailed description of policy proposals developed by UNTAET’s Land and Property 
Unit, see du Plessis, 2002. 
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attempts at locally based dispute resolution had been undertaken before a claim could 
be progressed to any form of independent judicial arbitration.  
 
There was no proposal that any lands would be precluded from customary claims, nor 
that customary title would have been extinguished by the recognition of other titles. 
However neither was an argument presented by the LPU against any form of 
extinguishment of customary title. This issue was left in abeyance, and subsumed by 
the dominant discussion surrounding the development of the land administration 
system which, as described, revolved around the competing legitimacy of Portuguese 
and Indonesian era titles.  
 


3.2 Customary law and governance  
A commitment to developing governance systems which are based in East Timorese 
custom involves support for decentralised systems.  
 
The Participatory Poverty Assessment (PPA) which in 2001 surveyed a representative 
sample of 24 sucos covering all 13 districts in East Timor, identified the “strong 
decentralised form of traditional governance” as one of the five significant factors 
contributing to development potential and poverty reduction in East Timor. The 
participants in the PPA “expressed the hope the local and decentralised structure will 
be recognised, reinforced and supported as a vehicle for community and national 
development.” (World Bank and Asia Development Bank, 2002:27). Other 
recommendations from the report proposed “the institution of the aldeia21 as the 
engine for community development” (p37), and “giv(ing) the aldeia community 
responsibility to manage and use the natural resources for their benefit and 
development in a sustainable way for the present as well as future generations.” (p41). 
The details attached to these recommendations included the gazetting of aldeia 
boundaries as legal boundaries with the aldeia ‘chiefs’ being made responsible for the 
management and administration of natural resources, and proposals regarding central 
government taxing and  spending arrangements.  While some of these 
recommendations may appear slightly contrived, they are consistent with 
recommendations from reports mentioned earlier from various planning workshops, 
all of which stress the need for decentralised powers particularly with respect to land 
and resource management processes.  
 
Establishing decentralised systems will require developing governance mechanisms 
which support the transformation of local systems into an effective national process, 
which includes organising central systems to support and where necessary, authorise 
local processes. During the UNTAET period the LPU was involved in extensive 
dispute management work in the sub-district of Uato Lari a region infamous for its 
land disputes, some of which have a genesis in the last century22. As might be 
expected, the key lesson from the work undertaken there was the need to integrate 
local and national systems to find sustainable solutions to land conflicts. After the 
August 1999 ballot the communities were looking to a central power (initially 
UNTAET) to legitimise local positions. When they realised that UNTAET would not 
provide itself the power to legally sanction outcomes arrived at through local dispute 


                                                 
21 See footnote 6. 
22 This work was undertaken in partnership with Yayasan Hak, the East Timorese human rights NGO. 
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resolution processes, it was initially difficult to get the parties to agree to engage in 
processes aimed at addressing conflicts. Mediation did commence however, and a 
series of temporary agreements were developed about processes such as non-violence 
and land use, but not about land ownership. Longer term land tenure outcomes will 
require laws which confirm the central government’s powers to sanction locally 
developed solutions.   
  
Promoting the recognition of traditional norms and systems does not promote these 
systems as fixed, or without challenge. Indeed a regular criticism of hereditary custom 
is made by some East Timorese women because of its implications for their access to 
land. Further questioning of the applicability of ‘tradition’ arises from the very 
turbulent history of East Timor which has had such a significant impact on physical 
relationships of people to country23. It is likely that this history has created advantages 
for certain individuals and groups just as it has disadvantaged others, and incorporated 
revised land ownership structures and dispute resolution mechanisms into 
“customary” systems. The Ospina and Hohe (2001) research, in addition to 
identifying support for customary systems also identified criticisms of their 
applicability to a twenty first century independent East Timor. The researchers 
described that while the customary system is still strong in East Timor,  
 


“the continuation of the traditional power system does not mean that the 
legitimate leaders are liked very much. People with higher education, or people 
in urban areas, have started to openly criticise them. They advocate a modern 
system of democracy, in which leaders should be elected in accordance with 
their capacities.” (Ospina and Hohe 2001:66).   


 
So the challenge is to incorporate those aspects of local systems which contribute to 
the principles of social justice, democracy, and transparency to provide a national 
coherence to the task of reconstruction in East Timor. Soares argues for the 
establishment of a “national taskforce whose responsibility would be to undertake 
research about local ‘customary law’ and integrate it into or develop it as part of, a 
legal system.” (2000:288). This would seem to be an important process which should 
include a specific reference to land law, particularly systems for dispute resolution. 
 
 


4. Land policy trends and future issues 


4.1 Current trends  
As has been mentioned, the East Timorese struggle for independence was one of 
opposition to an invader, against “foreign domination”, not of opposition to a colonial 
power. In this context it has not been a struggle for the recognition of customary land 
rights, something which was a key feature of independence processes in a number of 
the Pacific Island Nations. Vanuatu, for example, on gaining independence in 1980 
abolished freehold tenure and ruled that “all land belonged to indigenous custom 
owners (sic) except that which government acquired in the public interest.” (Arutangi 
                                                 
23 There are different estimates of the actual numbers of East Timorese who were killed, who died from 
occupation induced famines, or who were forcibly relocated. The Norwegian Nobel Committee 
estimated that as a result of the Indonesian occupation, “one third of the people of East Timor lost their 
lives due to starvation, epidemics, war and terror.” (Gunn, 1999:28.) 
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1987:279).  The intention was to return to ni-Vanuatu (indigenous Vanuatuans) 
ownership of the large tracts of land which had been appropriated by French and 
English interests, though legislation also allowed for the occupant of the land to apply 
to have it transferred by way of a lease (Farran 2002).  
 
This is not to propose such a policy for East Timor, but to emphasise the importance 
of the customary land rights agenda in the East Timorese context. Already serious 
problems have arisen where lands have been required for public purposes, such as the 
compulsory acquisition of land near Metinaro, a village to the west of Dili, for the 
Timorese army, Forca Defesa Timor Lorosae (FDTL). In the initial planning this 
facility was to be located on lands which had previously been gazetted as government 
lands during the Indonesian period, and consequently under the administrative control 
of UNTAET. However as construction began it became apparent that the customary 
owners of that land had never been properly compensated by the Indonesian 
government, and that the facility in fact required substantial tracts of additional land. 
The case drew attention to a range of issues. There was a lack of appreciation by 
representatives of both UNTAET and FDTL of the role of the ‘state’ land agency in 
the land acquisition process, and there was no mechanism in place to ensure that 
customary owners would be effectively represented in dealings regarding their lands.  
 
On the one hand this example is but one of many indicating the extent and complexity 
of East Timorese institutional development requirements. On the other it is reflective 
of the lack of prioritisation given to land administration systems in East Timor. A 
vacuum in this area began to develop during the UNTAET period with the rejection of 
the LPU’s proposals for a Land Commission to receive land claims, address land 
disputes and provisionally register outcomes (particularly uncontested claims). While 
initial UNTAET planning for the land administration apparatus included a Land 
Commission in the UNTAET “organograms” or government structure charts, 
eventually neither UNTAET nor the East Timorese leadership supported the 
establishment of the Commission. The departmental location of the LPU changed 
three or four times during the UNTAET period (no other section experienced the 
same dislocation), and finally was located in the Department of Justice, with the 
technical mapping capacity in the Department of Agriculture. From existing as a 
section with its own budget and operational staff, the 2002-03 East Timor budget does 
not provide for any section dedicated to addressing land claims, land disputes, or the 
development of land policy and law.  
 
The budget does allocate, however, an additional $US1.65million for institutional 
strengthening and support for the Administration of Local Government and 
Development. This includes “the preparation of a comprehensive model for local 
government for districts and below….based on broad consultation with key 
stakeholders such as members of the public administration and community leaders.” 
(Ministry of Finance 2002:30). There is substantial scope for such a project to develop 
a range of processes which will be important to future land administration functions. 
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4.2 Constitutional protection of customary land rights 
 
The constitution, which came into effect on the 20th May 2002, was largely designed 
and driven by FRETILIN, which holds 61 of the 88 seats in the Constituent 
Assembly. Consequently the constitution provides a useful barometer of some of the 
prevailing views of the East Timorese government. 
 
It has a range of general clauses which are potentially relevant to the recognition of 
customary principles with respect to land ownership and land administration. Within 
Section 6 “Objectives of the State” are the clauses: 
 
“(e) To promote the building of a society based on social justice, by establishing 
material and spiritual welfare of the citizens; 
(g) To assert and value the personality and the cultural heritage of the East Timorese 
people.” 
 
However more specifically the clauses which relate to land ownership and 
administration are:  
 
“S 2 (Sovereignty and Constitutionality) 
4. The State shall recognise and value the norms and customs of East Timor that are 


not contrary to the Constitution and to any legislation dealing specifically with 
customary law. 


S5 (Decentralisation) 
1. On matters of territorial organisation the State shall respect the principle of 


decentralisation of public administration. 
 
“S 54 (Right to Private Property) 
1. Every individual has the right to private property and can transfer it during his or 


her lifetime or on death, in accordance with the law. 
2. Private property should not be used to the detriment of its social purpose. 
3. Requisitioning and expropriation of property for public purposes shall only take 


place following fair compensation in accordance with the law. 
4. Only national citizens have the right to ownership of land.” 
 
From these clauses it seems that endorsement of the customary principles exists, but is 
implied rather than explicitly endorsed. Certainly the only explicit right to property is 
nominated as a right to “private” property, though arguably a customary title can be 
presented as a private communal right.   
 
With respect to land disputes, the Section 123 (Categories of Courts) precludes the 
establishment of a specialised land court, but in clause 5 provides that “The law may 
institutionalise means and ways for the non-jurisdictional resolution of disputes.” This 
is a potentially important provision enabling a future land administration system to 
argue for the incorporation of traditional mechanisms, at least in its addressing of land 
disputes.   
 
A further section of relevance to this discussion is Section 139 (Natural Resources) 
which determines that “The resources of the soil, the subsoil, the territorial waters, the 
continental shelf and the exclusive economic zone, which are essential to the 







  16 


economy, shall be owned by the State and shall be used in a fair and equitable manner 
in accordance with the national interests.” 
 
The author claims no expertise in the area of constitutional law and does not presume 
to interpret the full implications of these clauses for customary rights in the newly 
independent East Timor. The issue is complex, and assessment requires a balancing, 
in a small and underdeveloped country, of national and local needs.  
 


 5. Conclusion 
 
The process of “nation building” places immense pressure on peoples and countries to 
adopt particular developmental and governance structures and processes, seemingly 
assuming that a new nation’s citizens will automatically reconceptualise themselves to 
fit these modern pathways. In the intensity of such situations, it appears it is often 
difficult to perceive opportunities and methods for the recognition and invigoration of 
existing local processes. However it is the argument of this paper that such methods 
must be found, particularly in the field of land administration. There are increasing 
examples of “failing” state systems, such as the Pacific Island nations of Papua New 
Guinea and the Solomon Islands, where not understanding and developing culturally 
relevant land and resource administration systems are arguably key factors in current 
social and economic conflicts.  
 
Professor Fox has commented that: 


 “From the earliest Chinese sources to the final reports of the colonial powers, 
all commentators agree that Timor was comprised of kingdoms and rulers. 
Traditional kingdoms dating back to at least the 14th century imply well-
established, indeed fundamental, ideas about order and political relations. 
Curiously, however, in the long history of European contact with Timor, 
virtually no commentator has credited the Timorese with a political philosophy 
or has sought to explore or treat seriously indigenous ideas of authority.” (Fox 
2000:18.) 
 


Obviously for a country such as East Timor, the public policy challenges it faces are 
immense. It embarks on independence in a globalising world, internal and external 
security is fragile, and most of the citizens face extreme poverty. However unless one 
of the principles for nation building work includes a firm and robust recognition of the 
realities of this local “political philosophy”, an important opportunity for building on 
and transforming the complex, sensitive local systems which make up national 
government, will be missed. This concern is particularly relevant  to the area of land 
administration, where an effective modern system cannot be simply overlaid on 
current rules and practices, but must work through and with them if it is to have the 
legitimacy essential for the realisation of nationhood.  
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Abstract 


Concomitant with a growing understanding of definable property rights, there has been 
increasing recognition that when indigenous property rights are compulsorily acquired by 
the state, compensation must address the full range of losses born by Aboriginal people. To 
do otherwise, would expose the state to claims of racial discrimination counter to 
international obligations such as the United Nations Draft Declaration on the Rights of 
Indigenous Peoples.  


However, the assessment of compensation for the diminution, impairment or 
extinguishment of such  rights has proved to be a chimera for Australian valuation law and 
practice to date. It is alleged in some quarters that fundamental compensation issues have 
stubbornly resisted resolution because of the communal nature of many incidents of native 
title. The alleged conceptual difficulties have often been identified as an obstacle to the 
assessment of compensation, and of course a hindrance to the panacea of Western style 
economic development.  


The conceptual framework within which compensation has evolved in anglo-Australian 
land law paradoxically offers significant hope for the development of a methodology for the 
assessment of native title compensation. The right to “just terms” compensation enshrined 
in the Australian Constitution has a distinguished genesis in the guarantees of private 
property in the 1215 Magna Carta, the 1789 French Declaration of the Rights of Man and of 
the Citizen, and the subsequent 1791 American Fifth Amendment.  


The paper describes groundbreaking research by the author, which provides hope for a 
more culturally appropriate and inclusive compensation model for indigenous property 
rights and interests in Australia, portable to other common law countries. The model is 
being developed in the knowledge that over 70% of continental Australia may contain 
native title, while Pacific Island Nations have even greater content at 83% -98%. 
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1.  EXPERIENCE AND PERSPECTIVES ON ACCESS TO CUSTOMARY        
LANDS 
 
 
1.1 INTRODUCTION 
 
In attempting to gain an understanding of Pacific island nations and their development problems, it 
is necessary that the issue of customary lands is recognised as a major factor which must be 
addressed in overall attempts by individual countries to encourage national economic and social 
development. 


There is a complementarity between development and such national goals, however for 
development to occur, there is a requirement that policy settings for land are formulated within a 
framework, which accommodates the existing functional customary land ownership systems. 


The purpose of this paper which deals with the issue of access to customary lands is to acquaint 
readers with not only an understanding of customary patterns of land utilisation, but also with an 
appreciation of how reform instruments ought to be constructed in order that any possible conflict 
with customary land tenures can be avoided or at least ameliorated. 


The following three main sections of this paper will address the following: 


•  Experience and perspectives on access to customary lands. 


•  Fundamental legal paradigms with an emphasis on common law approaches to land 
compensation. 


•  Evaluating the developing compensation system in Australia for the acquisition of native 
title rights and interests. 


In the above context, this paper has an overall focus on the underlying issue of legal pluralism 
which has been the colonial legacy for almost all developing economies.  


A rapidly developing economy or a consolidating economy are often both impacted upon by the 
presence of customary lands. In many newly independent countries such as the Pacific island 
nations, there are often constitutional guarantees, which recognise and respect customary land 
tenure. These customary lands are often unable to be accessed for worthwhile development projects 
unless the consent of the customary owners is obtained on terms and conditions that must be 
negotiated to the satisfaction of those owners. 


There are however in all countries governmental powers of compulsory acquisition which for 
various state purposes (i.e. defence) can be called upon to acquire any land including customary 
lands, irrespective of the wishes of the owner. Also, there is often a constitutional or legal guarantee 
that land held in private ownership (customary or otherwise) can only be compulsorily acquired for 
state purposes if adequate compensation is paid. 
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Appropriate provisions have been inserted in legislation in many countries to deal with this issue of 
compensation. Some of these provisions have been manifested as wholly monetary compensation, 
while others although still economic in nature may involve in-situ reinstatement or replacement of 
land, with only limited monetary payment for disturbance and other losses. These notions of 
compensation are referred to particularly in the work of Hyam1, which provides a comprehensive 
introduction to such compensation  structures albeit in the Australian legal context. 


There is also the useful commentary by Adlington2 on the role of fair compensation in transition 
economies, noting that: 


[i]t may seem perverse in situations where the overwhelming emphasis is on the disposal by 
the public sector of land and property to give time and consideration to the rules under 
which the public sector may acquire property; but such rules are an important guarantee of 
property rights. National constitutions frequently enshrine the right to compensation when 
property is acquired compulsorily. Fair compensation depends on a mixture of the correct 
legal framework, accessible independent appeal mechanisms and the professional 
competence of those involved. There are principles that are applicable world wide in all 
situations. 


Application of a fair system in the countries concerned depends of on the introduction of a 
fair compensation code that has regard to the de facto situation rather than allowing claims 
on the often uncertain strict de jure rights. 


Finally, as Boydell3 observes:     


[i]n the South Pacific, post independence constitutional legal parlance inadequately 
addresses customary land issues…In part, this explains why several of the Pacific nations 
have revised their constitutions on more than one occasion in an attempt to better protect 
indigenous interests in the era of decolonisation. A conflict exists between constitutional 
law and customary law. The complexity of common law reflects the dominance of 
individual property rights in capitalistic systems. In several cases, the constitutional law of 
the Pacific island nations mandates for gender equality, and thus implicitly (but rarely 
explicitly) equality of access to, and transfer of, land. Conversely, the patriarchal shield of 
customary land control largely ignores gender equality issues. 


Further, Boydell4 also foreshadows the work on property theory currently being undertaken by  
Sheehan and Small5, commenting that: 


                                                 
1 Allen Hyam,. The Law Affecting Valuation of Land in Australia  2nd ed. (Sydney: The Law Book Co Ltd, 1995) 
2 G. Adlington  Developing real estate markets in transition economies Paper for the Central European Initiative, 
Round Table VI Discussion, 22 November, Budapest (London: RICS Research Foundation,2000) 28 
3 Spike Boydell, Land Tenure and Land Conflict in the South Pacific  Consultancy Report for the Food & 
Agriculture Organization (FAO) of the United Nations (Suva, Fiji: USP Solutions, September,  2001 ) 10 
4 Boydell, 12 
5 John Sheehan & Garrick Small,  Towards a Definition of Property Rights Paper presented at the Pacific Rim 
Real Estate Society (PRRES) Conference, Christchurch New Zealand, 21 January 2002. See also John Sheehan,  
Indigenous Property Rights in Water, Paper presented at joint University of Queensland and Australian Property 
Institute ‘Certificate in Water Property Rights’ course, Zelman Cohen Building, St.Lucia Campus, Brisbane, 11 
July 2001. 







Towards Compensation for the compulsory Acquisition of Native Title Rights and Interests        JB Sheehan                                  


 5


[t]here is confusion in addressing the valuation of inalienable customary land in all parts 
of the world, including the South Pacific. Just as attempts at transposing colonial tenure 
systems on customary land have run into complications, so too have erroneously applied 
contemporary/conventional valuation techniques designed for a Western 
paradigm…Unconventional situations require the application of unconventional practices 
and solutions….. 


Culture, tradition, religion and paramountcy of indigenous rights combine to create 
individualistic property environments where tools, rather than rules, can be applied with 
careful adaptation…However, tools are just tools and can be used destructively if there is 
no underlying property philosophy, or theory, on which to ground understanding. 


Given the above, the following section of this paper canvasses the access problem on customary 
lands, which lies at the core of any attempts to reach an accommodation between customary land 
ownership and the development aspirations of post-colonial nations. 


 


1.2  THE ACCESS PROBLEM AND CUSTOMARY LANDS 


Recent research, such as that by Sheehan6 indicates that there is a significant congruence of 
experiences amongst government officials within developing and transitional economies, 
concerning the issue of access to customary lands. International realisation that there is a 
surviving customary (or indigenous) world demanding recognition of its customary land 
tenures and land management practices, is reflected in indigenous assertions that these tenures 
and practices have worth, and ought not be arbitrarily extinguished. 
 
Claims by the holders of customary lands regarding the worth of their land holdings, and 
hence the quantum of compensation which they require was highlighted in the 1984 decision7 
of the UN Human Rights Committee (HRC) regarding the Canadian customary owners known 
as the Lubicon Lake Band. In this case, it was reported that customary lands had been 
acquired in the past by the Province of Alberta apparently with little or no compensation, and 
these lands had been subsequently developed using oil and gas reserves therein. 
 
Following the decision by the HRC, the Canadian Government was obliged to pay to the 
customary owners an amount of $45 million, together with the reserving of other lands for the 
dispossessed owners, and resources to maintain their customary way of life. 
 
While the customary lands of the Lubicon Lake people may have been removed from their 
ownership permanently, nevertheless throughout the world it is clear that a significant amount 
of customary land remains intact on all continents. Since 1971, published research by The 
International Work Group for Indigenous Affairs (IWGIA) has shown that traditional cultures 
and hence customary land tenures have been much more resilient than originally thought. The 


                                                 
6 John Sheehan, “The Economic Cost of Dispossession” Land Rights Queensland  (November 2000) 6,12 
7 Lubicon Lake Band-v-Canada (1984) HRC Comm.no.167, UN Doc.A/45/40) 
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IWGIA reports in its 1998/1999 review8 of global traditional cultures that the following is the 
estimated number of individuals who are identified within an indigenous society: 
 


•  North America 1.5 million 
•  Canada - Inuit 100,000 
•  Mexico and Central America   13 million 
•  South America – Highland indigenes 17.5 million 
•  South America – Lowland indigenes 1 million 
•  Scandinavia – Sami  80,000 
•  Russia – 1 million 
•  West Asia – 7 million 
•  South Asia – 51 million 
•  East Asia – 67 million 
•  South-East Asia 30 million 
•  Australia – Aborigines -  250,000 
•  New Zealand – Maori  350,000 
•  Pacific – 1.5 million 
•  West African Nomads – 8 million 
•  East African Nomads – 6 million 
•  Central African Pygmies – 250,000 
•  Southern Africa – San & Basarwa – 100,000 


 
Further, it is reported by eminent human rights lawyer Geoffrey Robertson9 that the world’s 
indigenous peoples are: 
 


[r]eckoned to comprise 300 million people from 5,000 groups, and defined as 
‘descendants of the original inhabitants of conquered territories preserving a minority 
culture and recognizing themselves as such’… 
 


Whilst either population figures referred to above must be treated with some caution, 
nevertheless it is clear that the fostering of economic growth in developing and transitional 
economies must of necessity from time to time require the utilisation of customary lands 
which are currently occupied or owned by significant numbers of individuals who assert a 
connection with that land. 
 
Therefore, it is posited that these customary interests ought not be arbitrarily swept away by 
government, unless adequate provisions are in place for the payment of compensation. Indeed 
as stated earlier, a significant number of newly independent nations have constitutional 
guarantees, which inhibit the compulsory acquisition of customary lands except on either of 
the following two premises: 
 


                                                 
8 IWGIA (The International Workgroup for Indigenous Affairs) The Indigenous World 1998-1999 (Copenhagen: 
1999) 4 
9 Geoffrey Robertson, Crimes against Humanity: The Struggle for Global Justice (Harmondsworth: Allan Lane 
The Penquin Press, 1999) 138 
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•  Acquisition with consent on terms and conditions agreed between the acquiring 
government agency and the customary owners. 


•  Acquisition without consent in accordance with compulsory acquisition legislation, 
subject to the payment of adequate compensation to the customary owners. 


 
The Lubicon Lake case clearly showed that customary lands do indeed have worth, however 
the placing of a value on such lands has been problematic. As Robertson10 points out: 
 


[t]he strength of indigenous peoples’ claims derives not only from sentiment…they will 
often retain a quasi-spiritual attachment [to traditional land] 


 
He also observes that the owners of customary lands assert a “right not to develop” which can 
bring their wishes into direct conflict with the needs of a developing or transitional economy. 
Nevertheless, as stated earlier there will always be occasions where customary lands have to 
be compulsorily acquired for the purposes of the state, and hence there remains a need to 
construct legislative provisions which provide adequate compensation in return for access to 
these lands. 
 
There has developed over time in various countries legislative provisions to address 
compensation, however these have been shown over the past decade to probably not be 
capable of providing adequate compensation when access to customary lands is required by 
the State. As mentioned earlier, there are features inherent in customary land tenures which 
are generally unknown to either English or Roman concepts of land law, which form the basis 
of most of the legal systems of developing and transitional economies. 
 
One of the more vexed issues associated with customary land is the spiritual and cultural 
attachment that landowners often assert. This feature of connection to customary land remains 
a difficult concept for western tenurial systems, and yet it has been stated unfortunately in a 
somewhat patronizing manner by the French ethnologist Lucien Levy-Bruhl11 that: 
 


[n]o essential difference has been established between primitive mentality and our 
own. There is a mystical mentality more marked among primitive societies than our 
own, but present in every human mind. A sense of an invisible power and a reality 
other than our normal reality. 


          
In support, Lewis Wolpert12, Professor of Biology at University College London, states that 
spirituality: 
 


…gave our ancestors two advantages that enabled them to adapt to a tough 
environment: uncertainty, and thus anxiety, was removed, and there was an animate 
agent that might be appeased by a dance, offering or sacrifice. 


 


                                                 
10 Robertson, 138 
11 Lucien Levy-Bruhl, cited in Lewis Wolpert,  “Believe it or not” The Sydney Morning Herald (24 February, 
2001) 4s 
12 Wolpert, 4s 
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Further, he posits that: 
 


…mystical beliefs offer an advantage – the less one understands, the more one can 
explain. 


                                          
The dichotomous nature of customary land, as evidenced in the temporal and religious 
incidents of native title especially in common law countries continues to present a challenge to 
those attempting to construct a management framework which accommodates both customary 
land and Western tenurial systems. 
 
Hence, there has been great interest especially from the common law countries in Africa, Asia, 
Oceania and North America in the unique attempt of Australia to devise a methodology for the 
assessment of compensation for customary lands when, as a last resort the state exercises its 
expropriation powers. These aspects will be discussed in the third section of this paper. 
 
 
1.3 EXISTING FINANCIAL STRUCTURES FOR ACCESS TO CUSTOMARY     


LAND 
 
Even though many countries in Africa, Asia and Oceania are no longer colonies of Britain, the 
legacy of the English common law has paradoxically provided a window of opportunity, 
which when European settlement first occurred, could not have possibly been foreseen. 
History records the force with which traditional landowners were dispossessed throughout 
these regions, a method of compulsory acquisition underpinned by the English common law 
and statutes.  Pilger13 observes that the Courts of common law countries have only reluctantly 
acknowledged prior traditional ownership, with cases such as Mabo v Queensland (Mabo No 
2) (1992) 175 CLR 1 (Mabo) showing the Pyrrhic quality of successful claims: 
 


The judges did not order stolen land to be handed back to the indigenous inhabitants. 
In deciding that Aborigines might have title to  ‘crown land’ where they had lived 
continuously, the judges added an escape clause. Land rights could be ‘extinguished’ 
by the existence of freehold and leasehold of the huge pastoral estates, many of which  
were acquired by the sons of nineteenth-century English aristocrats simply by 
‘squatting’ on them. 


 
With the passing of colonial rule, now independent countries have a shared common law 
heritage, perversely providing access to famous case law such as Johnson and Graham’s 
Lessee-v-William McIntosh – 8 Wheat 543; 5 L Ed 681 (1823). This decision by Chief Justice 
Marshall of the United States Supreme Court probably recognised for the first time the legal 
construct now known as native title, which was subsequently relied upon by the High Court of 
Australia in Mabo. 
 
In Mabo, the common law concept of native title in Australia was described in a threefold 
manner. First, that unless the Crown has validly alienated land by granting an interest that is 


                                                 
13 John Pilger, Hidden Agendas (Sydney: Vintage 1998) 235 
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wholly or partially inconsistent with native title (customary land tenure), then the customary 
interests can survive except to the extent of the inconsistency. 
 
Secondly, where the Crown has validly and effectively appropriated land to itself, and the 
appropriation is wholly or partially inconsistent with a continuing right to enjoy native title, 
native title is extinguished to the extent of the inconsistency. 
 
Thirdly, native title to an area of land which a clan or group is entitled to enjoy under the laws 
and customs of an indigenous people is extinguished if the clan or group loses its connection 
with the land or on the death of the last member of the group or clan. 


 
Of particular interest, the constitutions of common law countries such as Australia, Canada 
and the United States have provided an important aide memoir for the framers of the 
constitutions of other newly independent former British colonies. Interestingly, s.51(xxxi) of 
the Australian Constitution has attracted interest as has the 5th Amendment of the Constitution 
of the United States. Both documents guarantee that any citizen may not be dispossessed 
except on “just” terms of compensation. 
 
The protection of property rights enshrined in the Australian Constitution acts as an 
insurmountable stumbling block for any legislative attempt to appropriate customary lands 
without adequate compensation. Also, this constitutional guarantee ensures that the amount of 
compensation ought to reflect the true worth of the rights and interests that are being 
compulsorily acquired. 
 
As previously stated, such constitutional guarantees are the basis of existing legislative 
provisions permitting the state to compulsorily acquire private property rights, indigenous or 
non indigenous. These provisions reveal similarities in compensation throughout much of the  
common law world, notably former British colonies in Africa, Asia and Oceania. 
 
The legislation dealing with monetary compensation invariably addresses three main issues, 
namely: 
 


1. Entitlement to compensation; 
2. Selection of assessment methodology, having regard to the various elements of the 


property rights evident in the particular exercise; 
3. Assessment of various components of the compensation package, having regard to 


the weight and quantum of each component. 
 
These basic ingredients have been translated into many statutory forms, and a useful 
Australian example is the provisions contained within s.66 of the Lands Acquisition Act 1994 
(Northern Territory), which establishes a financial structure within which rules for the 
assessment of compensation are established. In Schedule 2 of this Act, the following matters14 
inter alia are set out as issues to be considered in the assessment of compensation for a 
dispossessed owner: 
                                                 
14     Rules 1-9,  Schedule 2 s. 66 Lands Acquisition Act 1994 (Northern Territory) 
 
 







Towards Compensation for the compulsory Acquisition of Native Title Rights and Interests        JB Sheehan                                  


 10


 
1. Value to the owner 
 


Subject to this Schedule, the compensation payable to a claimant in respect of 
the acquisition of land under this Act is the amount that fairly compensates the 
claimant for the loss he has suffered, or will suffer, by reason of the acquisition  
of the land. 
 


2. Market value, Special Value, Severance, Disturbance 
 


Subject to this Schedule, in assessing the compensation payable to a claimant 
in respect of acquired land the Tribunal may take into account – 
(a) the consideration that would have been paid for the land if it had been sold 


on the open market on the date of acquisition by a willing seller to a 
willing buyer; 


(b) the value of any additional advantage to the claimant incidental to his 
ownership, or occupation of, the acquired land; 


(c) the amount of any reduction in the value of other land of the claimant 
caused by its severance from the acquired land by the acquisition; and 


(d) any loss sustained, or cost incurred, by the claimant as a natural and 
reasonable consequence of – 
(i)  the acquisition of the land; or 
(ii) the service on the claimant of the notice of proposal, 


                    
for which provision is not otherwise made under this Act. 


 
3. Market Value for use other than existing use  
 


If the amount referred to in rule 2(a) is determined upon the basis of a use for a 
purpose which is not the purpose for which the land was used on the date of 
acquisition, no amount shall be allowed under rule 2(d) in respect of any – 
(a) loss that would have been sustained; or 
(b) costs that would have been incurred, 
in adapting the land for use for that other purpose. 
 


4. Circumstance peculiar to the claimant 
 
For the purpose of rule 2(d), in determining whether a particular loss 
sustained, or cost incurred, by a claimant is a natural and reasonable 
consequence of – 
(a) the acquisition of the land; or 
(b) the service on the claimant of the notice of proposal, 
the Tribunal shall take into account any circumstance peculiar to the claimant. 
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5.  Restrictions 
 
(1) This rule applies in respect of acquired land, which, at the date of 
acquisition, was – 
(a) reserved by a planning instrument under the Planning Act, or a town 


planning scheme deemed by section 167 of that Act to be a planning 
instrument under that Act for acquisition by the Territory to implement a 
proposal for the use or development of the land; or 


(b) proposed to be so reserved by a draft planning instrument exhibited in 
pursuance of that Act, or proposals for a town planning scheme referred to 
in Part IX of that Act. 


 
(2) In assessing the compensation payable to a claimant in respect of acquired 
land to which this rule applies - 
(a) any limitation on the use or development of the land imposed by or as a 


consequence of the reservation or proposed reservation shall be 
disregarded; and 


(c) it shall be assumed that the use and development of the land was 
controlled, at the date of acquisition, in such manner as would have been 
likely if the planning instrument, draft planning instrument or proposals for 
the town planning scheme apply to or relating to the land had not reserved 
or proposed to reserve the land for acquisition by the Territory 


 
6. Determinable Interests 


 
If, at the date of acquisition, the interest of the claimant in the land was – 
(a) due to expire; or 
(b) liable to be determined, 
the Tribunal shall take into account any reasonable prospect of renewal or 
continuation of the interest, and the likely terms and conditions of that renewal. 
 


7. Resettlement 
 


(1)  if - 
(a) the acquired land – 


(i) was, immediately before the date of acquisition, used for a purpose for 
which there is no general demand or market for land; and 
(ii) but for the acquisition, would have continued to have been used for that 
purpose; and 


(b) the claimant has acquired, or genuinely intends to acquire, other land        
suitable for that purpose, 
the Tribunal shall take into account, in place of the amount referred to in 
rule  2(a), an amount ascertained by adding –  


(c)  the cost of acquiring the other land; and  
(d) the cost and losses incurred or likely to be incurred by the claimant as a 


result of, or incidental to, relocation, 
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in each case calculated at the date when, in all the circumstances, it was or 
would be reasonable practical for the claimant to incur the cost or losses. 
 
(2) In assessing the amount of compensation under sub rule (1) the Tribunal 
shall have regard to the amount, if any, by which the claimant has improved, or 
is likely to improve, his financial position by the relocation. 
 


8.         Matters not to be taken into account 
 
The Tribunal shall not take into account – 
(a) any special suitability or adaptability of the acquired land for a purpose for  


which it could only be used – 
(i)  in pursuance of a power conferred by law; or 
(ii)by the Commonwealth or the Territory, a statutory corporation to     


which the Financial Administration and Audit Act applies, or a council 
or community government council within the meaning of the Local 
Government Act; 


(b) any increase in value of the acquired land resulting from its use or      
development contrary to law; 


(c)   any increase or decrease in the amount referred to in rule 2(a) arising 
from – 
 (i)  the carrying out; or 


                   (ii) the proposal to carry out,   the proposal; or   
 (1) any increase in the value of the land caused by construction, after the 
notice of proposal was served on the claimant, of any improvements on the land 
without the approval of the Minister. 


 
9.      Intangible Disadvantages 


 
(1) If the claimant, during the period commencing on the date on which the 
notice of proposal was served and ending on the date of acquisition -  
a. occupied the acquired land as his principal place of residence; and 
b. held an estate in fee simple, a life estate or a leasehold interest in the 


acquired land, 
the amount of compensation otherwise payable under this Schedule may be 
increased by the amount which the Tribunal considers will reasonable 
compensate the claimant for intangible disadvantages resulting form the 
acquisition. 
 
 (2) In assessing the amount payable under sub-rule (1), the Tribunal shall 
have regard to - 
(a) the interest of the claimant in the land; 


 (b)  the length of time during which the claimant resided on the land; 
 (c) the inconvenience likely to be caused to the claimant by reason of his    


removal from the acquired land; 
 (d) the period after the acquisition of the land during which the claimant has    


been, or will be, allowed to remain in possession of the land; 
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 (e) the period during which the claimant would have been likely to continue to 
reside on the land; and 


    (f) any other matter which is, in the Tribunal’s opinion, relevant to the     
circumstances of the claimant. 


 
The complexity of compensation provisions for Western tenurial systems as outlined above  
highlights the inescapable certitude that legislation  for customary lands will be even more 
complex and multi faceted. In the third section of this paper, the Australian attempts to devise 
a methodology for the assessment of compensation for compulsorily acquired customary lands 
will be discussed, canvassing some of the difficulties in construction. 
 
 
1.4 CHANGING PERSPECTIVES ON THE PLACE OF CUSTOMARY LANDS IN     


DEVELOPING AND TRANSITIONAL ECONOMIES 
 
The continuing presence of customary lands in countries having either a developing or 
transitional economy has led to changing perspectives in the way that access to these lands can 
be obtained. It has been necessary to squarely address the need to create legislative provisions 
which are acceptable to both the Government agencies requiring access and the traditional 
owners. As Basten15 points out in the Australian context: 
 


There is no doubt that native title has already led to a fresh consideration of many 
principles underlying property law in Australia. It will continue to do so, no doubt, for 
some time. 


 
Not surprisingly, the usual settled methods of compensation for Western tenures have proven 
to be less than robust where the assessment of compensation of customary lands is concerned.  
Hyam16 usefully describes the general principles for compensation under Australian law, and 
notes that:    
 


[t]he word “compensation” was defined by the High Court in Nelungaloo Pty Ltd v 
Commonwealth (1948) 75 CLR 495 at 571 to mean: 
 
“recompense for loss, and when an owner is to receive compensation for being 
deprived of real or personal property his pecuniary loss must be ascertained by 
determining the value to him of the property taken from him. As the object is to find the 
money equivalent for the loss or, in other words, the pecuniary value to the owner 
contained in the asset, it cannot be less than the money value into which he might have 
converted his property had the law not deprived him of it. You do not give him any 
enhanced value that may attach to his property because it has been compulsorily 
acquired by the governmental authority for its purposes: Raja Vyricheria Narayana 


                                                 
15 John Basten, Recent Development in Native Title Law and Practice: Issues for the High Court,  Land, Rights, Laws: 
Issues of Native Title. Issues Paper No 13. Vol 2 (Canberra: Native Title Research Unit, Australian Institute of 
Aboriginal and Torres Strait Islander Studies) (February 2002) 11.  


16 Hyam, 154 
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Gajapatiraju v Revenue Divisional Officer, Vizagapatam [1939] AC 302 at 318. 
Equally you exclude any diminution of value arising from the same cause.” 


 
However, there have been only limited attempts by Courts to calculate compensation for 
customary lands. These cases have been rare and show that the assessment of compensation 
for access to customary lands has been very arbitrary.  
 
In 1998 Malaysia’s Court of Appeal considered the question of compensation for customary 
lands held by the Orang Asli indigenous people which were being compulsorily acquired by 
the State. In the decision in Kerajaan Negeri Johor & Anor v Adong bin Kuwau & Ors 
(1998)17, the Court of Appeal followed the principles set out in Mabo and cases in other 
common law countries. However, on closer inspection the methodology for the assessment of 
compensation for the customary owners could not be readily deduced from the case materials. 
A quantum of monetary compensation appears to have been adopted which, whether or not 
reasonable, is not founded in any recognizable valuation methodology or compensation case 
law. 
 
One of the central issues in the development of appropriate provisions for compensation to 
permit access to customary lands has been the ongoing problem of how to respond to 
traditional cultural values, which often rely heavily upon oral tradition, rather than the written 
word. The proof of title and other rights and interests that may be asserted by traditional 
landowners has been a source of great concern to Courts in a number of common law 
countries. 
 
For example, Court decisions in Australia are increasingly showing that the oral evidence 
from customary landowners needed as part of native title hearings is not being treated as mere 
hearsay. This will place future valuers of native title in a somewhat different position than that 
currently existing when expert evidence is prepared for Western tenures. It is therefore 
important that this development by the Courts of new and liberal evidentiary standards in 
native title law is also recognised in the development of future valuation practice when dealing 
with customary lands, in Australia and elsewhere. 
 
As long ago as 1971 Mr Justice Blackburn in the seminal Australian case Millirrpum v 
Nabalco Pty Ltd (1972-73) ALR 65 accepted that oral testimony from indigenous peoples was 
not necessarily caught by the hearsay rule. This view has been further developed in cases such 
as Yarmirr v Northern Territory (1998) 156 ALR 370 (Yarmirr) and in Ward v Western 
Australia (1998) 159 ALR 483 and notable in Yorta Yorta Aboriginal Community v Victoria 
(FCA unreported 6001/95 18 December 1998). 
 
The general thrust of these Australian cases is that the oral evidence of native title claimants is 
regarded as the best way by which the Courts can be appraised of information concerning the 
customary laws and customs residing in a particular area of land. It appears that the Australian 
courts are drawing the distinction between the notion of hearsay in evidence, and indigenous 
oral evidence. As previously stated. the reasoning being that traditional cultures in Australia 


                                                 
17 Kerajaan Negeri Johor & Anor v Adong bin Kuwau & Ors (1998)  2 Malaysian Law Journal, 158 
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(and elsewhere) generally rely upon non-Western forms of recording their social and 
economic data.  
 
As Mr Justice Olney has said in the Yarmirr decision, what really matters is that the evidence 
in whatever form must withstand the usual tests as to credit and weight. The Court appears 
concerned that current evidentiary standards if applied to native title hearings, may run the risk 
that vital information held by customary landowners regarding their customs and traditions 
might not be admissible as evidence. 
 
Clearly the Courts have been caught by the decision in Mabo, where Mr Justice Brennan 
stated that native title could be described as the indigenous interests and rights in land which 
were possessed under the customary laws acknowledged by and the customary customs 
observed by the original inhabitants. The problem for judges in native title cases is that they 
are directed by the Mabo decision to look to customs as proof of the survival of native title. 
These customs are, as stated before, rooted in non-Western forms of data recording, primarily 
oral (songs and stories), dance and art. 
 
These forms of data recording are an anathema to anglo-Australian forms of evidence in 
Court. The Western view of evidence is that the written record provides the highest level of 
proof, with all others regarded as inferior to this form of recording. Apart from the judiciary, 
other disciplines such as historians have also been forced to confront the unpalatable fact that 
written records long the researcher’s primary evidentiary proof of events, may have caused 
information held in other recording methods to be discarded or disregarded. 
 
The breadth and depth of these unfamiliar forms of data recording is slowly being revealed 
and as pointed out by linguist Nicholas Evans.18 
 


[a]ny sustained contact,… with Aboriginal communities still in possession of their 
complex kinship systems, law, philosophies and religions provides convincing evidence 
that their languages express the marvelous reaches of which the human mind is 
capable 


                   
Therefore to ensure the transparency of the judicial system, Australian Courts as previously 
stated have moved to recognise these non-western forms of data recording, because, according 
to Crystal19 


 
… Aboriginal languages were not written down, it is harder for people to recognise 
that Aboriginal song cycles also contain history, culture, law, indications of who has 
custodianship of land and how to treat that land. 
 
 
 


                                                 
18 Nicholas Evans, cited in “Speak now or forever loose your tongue”: The Sydney Morning Herald ( 24 February 
2001) 9s. See also, Nicholas Evans,  “Aborigines speak a primitive language” in Laurie Bauer & Peter Trudgill 
(eds) Language Myths (Harmondsworth: Penquin, 1998)  159 - 168 
19 David Crystal, cited in “Speak now or forever lose your tongue”: The Sydney Morning Herald ( 24 February 
2001) 9s. See also David Crystal, Language Death (Cambridge: Cambridge University Press, 2000) 
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Professor Margaret Clunies-Ross, in attempting to explain why customary Aboriginal 
song and dance has been so neglected by other Australians, considers that from 
colonial times there has been a lack of appreciation of the oral tradition that was 
strong in many cultures – including, once, the European. 


                    
Turning again to the Malaysian decision, a reading of the judgment suggests that Mr Justice 
Mohd Noor Ahmad is signaling that indigenous oral evidence ought not to be disregarded 
purely because it is not recorded in written form. There is an echo here of the Australian 
decision in Yarmirr, however it is interesting that the Judge maintains that this approach is 
different from that being practiced in Canada, USA and Australia. 
 
Nevertheless, the Malaysian Court is now moving along the same path as other common law 
courts in giving weight and credit to the oral evidence of indigenous people when provided as 
proof of rights and interests arising from customary use and occupation of land. 
 
The Judge states that the “relevant laws as existing” must be interpreted and applied as they 
presently exist, until such time as they are amended. Yet he indicates that indigenous oral 
evidence will be given weight, and makes a point that customary rights and interests are 
protected by the Malaysian Federal Constitution and the Aboriginal  Peoples Act 1954. 
 
All of the above suggests that the Malaysian Courts are laying down a framework, which is 
remarkably similar to that currently existing in other common law countries. There are 
indications that the decision in Mabo and relevant cases in other common law countries are 
guiding the Malaysian Courts when dealing with indigenous rights and interests. 
 
Interestingly, s.51(xxxi) of the Australian Constitution provides for ‘just terms’ compensation 
when land is compulsorily acquired by the State. A somewhat similar provision exists in the 
Malaysian Federal Constitution at Article 13, which provides that no person can be deprived 
of property except with “adequate” compensation being paid. 
 
Whether ‘adequate’ equates to ‘just terms’ obviously requires further research, however given 
the congruence between many similar provisions namely the 5th Amendment of the American 
Constitution, and provisions in the Indian and Japanese Constitution, it is obviously likely that 
the two definitions may be not that far apart. 
 
1.5 CONCLUSION 
 
The issue of access to customary lands has been increasingly recognised by government 
officials within developing or transitional economies as a matter, demanding resolution. Often 
the presence of customary lands is seen as an impediment to worthwhile development 
projects, however increasing acceptance internationally of notions of equity and fairness has 
raised an urgent need for the development of a legally defensible method of assessing 
compensation for customary lands. Such a method must be acceptable not only to the 
community at large, but also to traditional landowners. 
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Discussions by the author20 with a government official from the southern African nation of 
Swaziland in 2000 revealed immense problems being encountered by her administration when 
attempting to undertake urgently needed infrastructure works in regional areas. To permit 
these works to occur, a compulsory acquisition by the Swaziland government was required of 
customary lands, which also included traditional village sites. While the legislative power was 
clearly held by the government to undertake such an acquisition, there was however a 
constitutional guarantee of just and fair compensation not dissimilar to s.51(xxxi) of the 
Australian Constitution. 
 
The official questioned the author closely on the state of Australian research into a 
methodology for compensation for customary lands, as she indicated that her government 
would not exercise its compulsory acquisition powers due to the uncertainty of just what the 
Courts might decide to be the quantum of compensation. In the past, such compensation issues 
have obviously not been of great moment, however as stated earlier in this paper there is 
growing global recognition that indigenous property rights and interests ought not to be 
summarily dismissed. 
 
It is pertinent to observe that a number of common law countries are waiting, somewhat 
anxiously for an indication from the Australian Courts as to how compensation for native title 
might be determined. 
 
As Adlington21 observes: 
  


[m]any [land] assets may be held or used in common for the benefit of defined 
people…For economic, social and environmental reasons it is essential that these 
[common property]assets are maintained efficiently. 


 
…the ability of ...government to manage such facilities is either limited or non existent 
and responsibility has to be devolved. It may be desirable for the beneficiaries to 
manage the systems for themselves. The beneficiaries have the incentive to maintain 
the assets to the standards that they require and there is plenty of experience gained 
over centuries throughout the world… 
 
There must be in place the legal framework that allows such bodies… [customary 
owners]to…execute their functions. 


 
 
 
 
 
 
 
 


                                                 
20 Personal communication with the author during a visiting professorial two day lecture series in the 84th Regular 
Session on Land Tenure and Rural Development given by the author in August 2000,  at the International Centre 
for Land Policy Studies and Training (ICLPST), Taoyuan City, Taiwan.  
21 Adlington, 28 
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2.0 LEGAL PARADIGMS FOR COMPENSATION 
 
2.1 INTRODUCTION 
 
Throughout the common law world there is increasing interest in how existing legal systems 
can be adapted to create a legal and administrative framework, which accommodates 
customary land within  functional land and resource management systems, which are generally 
based upon Western tenures. 
 
In the next section of the paper, it is proposed to outline the legal paradigms for compensation, 
which are the basis for any legislative structures for access to customary lands. The problems 
which have resulted from such adaptive processes will be canvassed, the constraints inherent 
in such processes identified, and some suggestions made which may improve existing 
legislative structures. 
 
 
2.2 LEGAL PARADIGMS FOR COMPENSATION 
 
2.2.1       The problem of cultural and spiritual attachment to customary land 
 
 The integrity and the identity of traditional landowners when expressed as attachment to land 
may seem prosaic, however this synergy provides them with a sense of meaning. The 
indissoluble link between land integrity and identity for customary owners probably represents 
“the broadest and deepest form of connectedness” amongst human beings according to 
Richard Eckersley22 of the National Centre for Epidemiology and Population Health, 
Australian National University. 
 
For traditional landowners, land is a direct manifestation of their personal, social and spiritual 
relationships, and provides them with powerful yet subtle answers to their need for integrity 
and identity. However, in most common law countries Court decisions recognising the 
survival of customary land tenures such as native title in Australia, has seen the emergence of 
a dyschronous  land law, which has resulted in a broad understanding that real property law is 
now a legal dichotomy. 
 
In many ways, customary land is an indictment of Western concepts of land, and the way that 
land is managed by “modern” nation states. The reciprocal relationship between integrity, 
identity and land in traditional lifestyles eludes Western legal thinking that merely sees land as 
an economic commodity. It is in essence, the contrast between the elemental form of the 
global commons present in traditional concepts of value, and Western laissez faire private 
property ownership. At a more earthy level, it is the distinction between how lightly traditional 
landowners “tread” on land, and how irreverently Western and Western influenced cultures 
use land. 
 
 
 


                                                 
22 Richard Eckersley,  “Universal Truths” The Sydney Morning Herald (8 January 2000) 4s 
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2.2.2 The legal paradigm within which customary land exists 
 
There is a broad legal and political framework within which customary land tenures have had 
to exist since European contact in most common law countries. 
 
All of these issues have arisen through contact with European culture, and are evidence of the 
uneasy interface that exists between customary law and Western notions of law. The influence 
on the world’s traditional cultures by European countries in the 18th and 19th centuries was 
profound, with colonies such as New South Wales (now part of Australia), the Gilbert and 
Ellis Islands (now part Kiribati), and Papua (now part of Papua New Guinea) typical of many 
established worldwide.  European culture and law changed the order of the host traditional 
landowners so dramatically in most cases, that this phenomena is still being experienced in the 
early 21st century. 
 
Bernard Smith23 in his work European Vision in the South Pacific observes that colonizing 
Europeans had a dichotomous view of customary landowners and their cultures, and he 
distinguishes both soft and hard primitivist approaches. Some peoples, such as the Australian 
Aborigines and the Fuegians were considered “depraved and ignoble”, whilst such as the 
Society Islanders and the Gilbertese and Ellis Islanders were seen as “noble savages”. 
 
These differing approaches are in stark contrast when one attempts to critically analyse the 
problems and issues in recognising customary land tenure in common law countries. It does 
not necessarily follow that soft and hard primitivist approaches are evidenced in the manner 
and significance in which the British colonial power appears to have altered the existing 
traditional cultures. 
 
Sir Arthur Grimble24, a former Resident Commissioner for the former Gilbert and Ellis Islands 
colony observed upon the customary social fabric of which the British Colonial Office 
gradually became aware, commenting that: 
 


…I think that the generality of us went on for a long time looking upon the study of 
native custom rather as a pleasant recondite personal hobby than as a means of 
getting down to the bedrock of a people’s will to live, work and develop under the 
impact of European ideas 
 
…Some time was to pass before we began to look upon it as a technique for the 
gradual transfer of political initiative from ourselves to them. 


 
These two different attitudinal approaches to traditional landowners can nevertheless be 
identified in Grimble’s comments above. They range from a patronising view encapsulated in 
the description of the study of custom as a  “pleasant recondite personal hobby”, to the 
expression of concern for the coexistence of laws and customs through the need to identify a 
“technique for the gradual transfer of political initiative”. 
                                                 
23 Bernard Smith, European Vision in the South Pacific (New Haven: Yale University Press, 1988) 5 
24 Arthur Grimble, Return To The Islands (London: John Murray, 1957) 213 
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As a result, this heritage of colonial legal pluralism according to Hazelhurst25 continues to 
impact upon many present-day traditional societies, and is manifested in tensions between the 
imported property law, and traditional law and land management.  These tensions are a result 
of the broad incompatibility of Western legal concepts of property, with what are still 
primarily either hunter-gatherer or basic agrarian societies, albeit in transformation. 
 
It is these aspects which will be developed further in the following sections of this paper.  
 
 
2.2.3 The continuing development of the law in respect of past and present attachment      


to customary  land 
 
The identification of new forms of property rights has paradoxically been helped in countries 
such as Papua New Guinea, Australia and Canada (and elsewhere) by a shared heritage of 
English common law. The hegemony of imported property law, willingly or unwillingly, has 
shown that new forms of property relations have come and gone for centuries, however the 
rigorous specification of private property rights that has occurred over the latter part of the 20th  
century, suggests that governments must continue to accommodate new forms of rights that 
arise.  
 
In particular, where a previously unrecognised form of “property” is found to have a nexus to 
land, or has evolved from an existing land-based property right, a discourse ought to be 
provided in respect of the new right. An explanation of the position of such new forms of 
property rights within the existing hierarchy of land law is essential if the holders of these 
rights are to retain their integrity and identity. 
 
In Australia, we already have two recent examples of this process, namely native title and 
water property rights, both of which have required a public re-examination of accepted notions 
of “property”. Nowhere is this re-examination more apparent than in recent decisions by the 
Australian High Court such as Yanner-v-Eaton (1999) HCA 53 (unreported 7 October) 
(Yanner) where it was held that: 
  


[b]ecause ‘property’ is a comprehensive term it can be used to describe all or any of 
very many different kinds of relationship between a person and a subject matter. To 
say that person A has property in item B invites the question what is the interest that A 
has in B? The statement that A has property in B will usually provoke further questions 
of classification. Is the interest real or personal? Is the item tangible or intangible? Is 
the interest legal or equitable?26 
 


Importantly, the Court distinguished between private property rights and the Crown’s property 
stating that “property” in such things as fauna as asserted by the Crown is not a comfortable 
analogy with private property rights. The rights held by the Crown were viewed as merely a 
capacity to preserve and regulate a natural resource, and: 
                                                 
25 Such tensions are described as the legal pluralism of the former colonies, and are described in research work 
into post colonial relationships by Kayleen Hazelhurst, Legal Pluralism and the Colonial Legacy: Indigenous 
experiences of justice in Canada, Australia, and New Zealand. (Aldershot: Avebury, 1995) xvi 
26 Indigenous Law Reporter (2000)  5:1, 53 
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…therefore no more than the aggregate of the various rights of control by the 
executive that the legislation created.27 


 
All of the above suggests that new forms of property will continue to arise and that it will be 
necessary to determine whether or not a particular construct is in fact  “property”.  


The increasing plurality of property law in common law countries highlights a need to 
understand that cultural and spiritual attachment to customary land is a valuable, although 
enigmatic property right.  In the subsequent sections of this paper, the manner in which this 
enigma can be accommodated will be explored, ranging from the pragmatic yet uneasy  
Pacific Island Nations approach to the begrudging and complex Australian native title law. 
 
 
2.3 TOWARDS AN IMPROVED LEGAL PARADIGM FOR COMPENSATION 
 
2.3.1 Can there be an omnibus financial structure for access to customary lands? 
 
The above question is posed in the context of the recent work by Adlington28 on the 
development of land markets in transition economies, notably that “fair compensation” for 
property rights per se depends on: 
 
 …principles that are applicable world wide in all situations. 
 
Pointedly,  Adlington29 also observes that: 
 


[t]here is unfortunately no clear published guidance in which these principles are 
expounded. 


 
While this may be so, governments nevertheless are often faced with a need to acquire 
property rights to encourage national, economic and social development. Some property rights 
may be familiar such as freehold or leasehold, however some maybe unfamiliar such as water 
property rights while others such as customary land tenures with all their varied facets may 
appear enigmatic. 
 
Nevertheless, all of these property rights may at some time or other be compulsorily acquired by the 
State for its purposes. An omnibus financial structure to permit access to such lands would clearly 
be desirable throughout the common law world, and other countries. While Adlington maybe 
correct in stating that there is a hiatus in terms of a definition of these “world wide principles”, there 
are however, certain features of financial structures already in place which do provide some 
guidance in this area. 


 


                                                 
27 Indigenous Law Reporter, 55 
28 Adlington, 28 
29 Adlington, 28 
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2.3.2 A model financial structure for access to customary lands 


If a model financial structure could be designed within an appropriate legal paradigm, it is the 
author’s view that such a construct would have the following features which are currently evident in 
many statutes throughout the common law world. 


The first feature is one based upon international law, which  Robertson30  describes as being a right 
of citizens to enjoy property, having its roots in the: 


 …central preoccupation of the American and French Revolutions and their Declarations. 


At present the source of international protection of private property, and hence a right of fair 
compensation lies in Article 17 of the Universal Declaration of Human Rights which provides that: 


(1) Everyone has the right to own property alone as well as in association with others. 
(2) No one shall be arbitrarily deprived of his property. 


 
Robertson31  also observes that: 
 


Article 17 has crystallized into a rule of international law: there would at present be a 
broad consensus in its favour. The principle is embodied in Article 1 of the First 
Protocol to the European Convention on Human Rights, viz.: Every natural or legal 
person is entitled to the peaceful enjoyment of his possessions. No one shall be 
deprived of his possessions except in the public interest and subject to conditions 
provided for by law and by the general principles of international law. 


 
Thus, the first feature of any model financial structure is that property rights whatever they 
may be including customary land can only be acquired if lawful compensation is provided.  
Importantly, Robertson32 further observes that: 
 


[t]here is an emerging international law rule requiring nationals to be compensated  
on the same basis [compensation on just terms] 


 
If this first feature is accepted as the pivotal concept upon which a model financial structure  is 
to be constructed, then the following features complete the content of the model. These 
features are described as “basic principles of compensation” by Rost and Collins33 in their 
work Land Valuation and Compensation in Australia which is regarded as one of the seminal 
texts in the common law world on this subject.   
 
These basic principles as summarized by Rost and Collins are as follows: 
 


(a) The value attributed to the land taken must have regard to the highest and best use 
to which is can be put. In determining that value, consideration has to be given to 


                                                 
30 Robertson, 111 
31 Robertson, 111 
32 Robertson, 114 
33 R Rost , & H.Collins, Land Valuation and Compensation in Australia 3rd ed (Sydney: Australian Institute of 
Valuers1984) 489 
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all potentialities possessed by the land which contribute to the price it may be 
expected to realize in free negotiations between willing but not anxious parties to 
the transaction; it being assumed that each party is fully cognizant of all 
circumstances which might affect the value either advantageously or prejudicially. 


(b) The amount of compensation payable is to be the value of the land to the owner. 
That value is not necessarily limited to the market value of the land itself as 
determined under (a) above, nor to its value to an acquiring authority; it must 
include all consequential losses suffered by the dispossessed owner as a result of 
the compulsory acquisition. 


(c) A potentiality to be taken into account is the possibility that the acquiring 
authority, in friendly negotiation, might be prepared to purchase the land at a 
higher price than could be expected to be paid by a prospective purchaser unable 
to take advantage of any special adaptability the land may have which is capable 
of being exploited only by the acquiring authority. This does not mean that the 
compensation payable is the value of the land to the acquiring authority. 


(d) Compensation must exclude any enhancement or reduction in the value of the land 
taken due to the execution or proposed execution of the public work or purpose for 
which the land has been acquired. 


(e) An amount based on the market value of the property, plus an amount to cover all 
consequential losses, represents the value of the land to the owner. 


(f) Compensation for losses incurred is abated by the extend of enhancement (if any) 
in the value of other lands of the owner arising from the construction or proposed 
construction of the public work for which the land has been taken. 


Consequential losses, as mentioned in (b), above, may, according to circumstances of 
particular acquisitions, include various matters of which those set out below are 
common although not exhaustive examples. 
(i) Adverse effect of the acquisition upon the utility and value of other lands of the 


owner caused by injurious affection and severance. 
(ii) Loss of profits due to increased working costs. 
(iii) Loss of business goodwill and loss resulting from forced sale of stock, 


appliances, fixtures and fittings. 
(iv) Removal costs. 
(v) Abortive expenditure incurred for development. 
(vi) Loss of growing crops and the residual value of fertilizers applied to the land. 
(vii) Legal fees and Stamp Duty in connection with the purchase of alternative 


comparable property. 
Losses under items (ii) to (vii) inclusive are often referred to in a general way as 
“Disturbance”. 


 
In addition to the above principles, a further principle of compensation known as solatium has 
been developed by the Courts where there is not a prohibition in legislation. Hyam34  states 
that: 


[t]he ordinary meaning of the work “solatium” is ”a sum of money or other 
compensation given to a person to make up for loss or inconvenience”, to which the 
Shorter Oxford English Dictionary (3rd ed) adds, “specifically in law a sum of money 


                                                 
34 Hyam, 264 
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paid over and above the actual damages as solace for injured feelings.” As Barber J 
said in March v City of Frankston (No1) [1969] VR 350 at 356: 
 
“It is an expression apt to describe an award of some amount to cover inconvenience 
and in a proper case distress caused by compulsory taking. It is quite inapt to describe 
an amount awarded for provable loss to which the claimant is entitled.” 


 
Of particular relevance to the construction of a compensation model for customary lands is the 
view of Mr Justice Barber in March v City of Frankston (No 1), concerning the application of 
solatium which he describes in the following terms: 
 


…the additional amount, not exceeding 10 per cent of the market value, which the 
court may add ‘ as it thinks just in the particular circumstances of the case by way of 
solatium, because of the compulsory nature of the acquisition of the land’ does not 
cover or include any amount awarded in consideration of disturbance. It is a 
discretionary power in the court and the solatium should be assessed in respect of 
imponderable factors arising from the compulsory nature of the acquisition.”35 


        
All of the above provides an understanding of what ought to constitute a model financial 
structure which is applicable subject to regional variations throughout the common law world, 
and ideally elsewhere.  
 
In summary, it could be said that the three primary features of such a model is as follows: 
 


•  Compensation on just terms   
•  Compensation payable is to be the value of the land to the owner, and must include all 


consequential losses 
•  The payment of solatium for imponderable factors arising from the compulsory 


acquisition 
 
2.4 CONCLUSION 
 
The impact of Western culture and legal concepts has been such that traditional landowners 
increasingly view land and natural resources more as an economic asset and less as a traditional 
record of their moral and social obligations to their extended family and society. The customary 
tenurial rules are being broken down with often unrelated persons individually owning land in a 
particular area for the purposes of gaining a regular cash income. 


Hence, the significance of customary land usage practices and rights to local extended family 
groups and clans is rapidly diminishing as a component of the local social systems. Bernd 
Lambert36 in his important work entitled Kiribati: Micro-individualism has expressed the view that 
traditional landowners have an uncertain future especially in the South Pacific, a product of the 
extraordinary environmental pressures of urbanisation, such that they: 


                                                 
35cited in Hyam, 265 
36 Bernd Lambert, “Micro-individualism” in Crocombe, R. (ed.)  Land Tenure in the Pacific 3rd ed (Suva: University of 
the South Pacific1987) 186 
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… will probably face severe problems in cultivation and a true land shortage unless they 
succeed in limiting their numbers or in exporting workers or settlers to other countries.  


The difficulties in which traditional landowners find themselves in not only common law countries 
mirror the expansion of legal horizons internationally into the area of environmental controls. As  
Boer, Ramsay and Rothwell37 observe in their joint work International Environmental Law in the 
Asia Pacific: 


…the regime is still developing in response to new environmental challenges and demands. 
As a result, there are a number of difficulties which exist for international environmental 
law which directly impact upon the Asia Pacific…[T]he development of the legal regime is 
clearly incomplete. Unlike the international legal regimes dealing with oceans, trade or 
war crimes, the environment does not yet have a comprehensive legal regime which seeks 
to deal with all environmental issues or even to provide a range of basic legal principles for 
all states.  


       
The future of various treaties and agreements which deal with trans-national and regional 
environmental issues remains problematic due primarily to the limited resources of many 
developing or transitional economies as they attempt compliance, and particularly enforcement.  As  
Boer et al38  point out: 


[t]he response to this inadequacy of international environmental law has been the 
development of regional environmental law which allows for the global regime to be 
complemented by specific regional initiatives. 


It is not surprising that there are similar issues being encountered by developing or transitional 
economies when dealing with either environmental matters or with compensation for traditional 
landowners. Indeed, many of the compensation claims by traditional landowners are couched in 
recognisable environmental terms. As stated earlier in this paper, the owners of customary lands 
often assert a “right not to develop” according to Robertson.39 


Interestingly, this feature of such claims for compensation seeks to place more effective 
environmental control in the hands of traditional landowners, and as Powles40 argues: 


…  it is better to allow people to keep their options open – to permit more than one system 
of law to operate and alternative paths of control and dispute resolution to develop. A 
dominant unified system of laws, whether customary or introduced, may be oppressive of a 
class or minority of people, or indeed of any individuals who do not wish to be bound by it. 


In conclusion, the success of any legal or administrative framework, which accommodates 
customary land in existing functional land and resource management systems will rest on the  


 
                                                 
37 Ben Boer, Ross Ramsey, and Donald Rothwell,  International Environmental Law in the Asia Pacific  (The Hague: 
Kluwer Law International, 1998) 310 
38 Boer et al 311 
39 Robertson 138 
40 Guy Powles “Law, Courts and Legal Services in Pacific Societies”, in Guy Powles & Mere Pulea (eds) Pacific 
Courts and Legal Systems (Suva: University of the South Pacific, 1988). 9 
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effectiveness of the accommodation. The difference between traditional and Western land 
management approaches appears to be in method rather than complexity. 


 In a suitable concluding remark for this section of the paper, Peter Sack’s41 contrast of “primitive” 
and Western legal systems in pre-independence New Guinea is especially pertinent: 


…Western law is as primitive to a native looking for a differentiation of relevant facts as 
primitive law is primitive to a European looking for legal analysis.    
         


 
3. EVALUATING AUSTRALIA’S DEVELOPING COMPENSATION 


SYSTEM FOR THE COMPULSORY ACQUISITION OF NATIVE 
TITLE RIGHTS AND INTERESTS  


 
3.1  INTRODUCTION 


The issue of compensation for customary lands is characterised by lack of certainty as to how the 
Courts will address such matters. In particular, questions arise as to whether the usual approaches 
adopted in land compensation and valuation law and practice will be built upon to produce a 
familiar formulaic approach to customary land tenures, or whether new unfamiliar approaches will 
need to be developed. 


The two related decisions of the Australian High Court in Mabo and The Wik Peoples-v-The State 
of Queensland and Ors (1996) 141 ALR 129 (Wik) highlighted the pressing need for the 
development of field techniques and valuation methodologies for the assessment of compensation 
when customary land tenures are impaired, diminished or extinguished.  


This task has been made immensely more difficult as there is almost no judicial guidance in this 
developing area of law and practice. In this section of the paper, it is proposed to canvass current 
developments in Australian research in this area, notably: 


•  the attitudinal contrasts in value concepts 


•  customary land tenure as a bundle of legal property rights 


•  constitutional guarantees for compensation, and   


•  an evaluation of the developing Australian compensation methodology for customary land 
(native title). 


In canvassing the above issues, this paper aims to provide an understanding of the provocative 
challenge facing Australian lawyers,  valuers and the judiciary in attempting to create meaningful 
financial structures for compensation.  


 
                                                 
41 Peter Sack, Land between Two Laws: Early European Land Acquisitions in New Guinea. (Canberra: 
Australian National University Press, 1973) 23 
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3.2     ATTITUDINAL CONTRASTS IN VALUE CONCEPTS  


In any discussion on the interface between customary land and economics, two issues are 
commonly identified as pivotal to understanding the developing relationship between the Australian 
legal concept of  “native title” and existing anglo-Australian property rights.  


The first issue is the economic impact of customary land tenures upon other coexisting property 
rights, while the second is the amount of monetary compensation which the holders of the 
traditional rights are entitled to, in the event that their rights are impaired, diminished, or 
extinguished. 


As mentioned previously, there is little case law in the area of customary land tenures to provide the 
accustomed comfort as in anglo-Australian land and valuation law.   


Notwithstanding, there has been a historic re-examination of the underlying principles of Australian 
real property as a result of Mabo.  This Court decision held that the Crown at the time of British 
settlement in 1788 did not necessarily acquire absolute beneficial ownership of all land. 


Customary land tenures (native title) and the associated traditional land use management systems 
were held to have survived if circumstances had not arisen since European settlement to cause a 
loss or extinguishment of those rights. Subsequently, in 1996 the Wik decision extended the 
principles of Mabo to potentially vast tracts of Crown leaseholds, where previously customary land 
tenures were only thought to have survived on  “waste Crown land”. 


It remains unclear which Crown leaseholds coexist or alternatively extinguish customary land 
tenures,  notwithstanding amendments in 1998 by Parliament to the Native Title Act 1993. These 
amendments identify a whole raft of leasehold interests throughout Australia, which extinguish 
customary land tenures. However these legislative amendments have themselves now been clouded 
by two decisions of the Federal Court, namely Ward v State of Western Australia (1998) 159 ALR 
483 (Miriuwung Gajerrong) and State of Western Australia –v- Ward  (unreported FCA 3 March, 
1999) (Ward). It should be noted that this latter decision has been appealed to the High Court, and a 
determination is still awaited. 


However, all of the above is only a reflection of the great intellectual tension first evident in Mabo, 
and the increasingly pervasive nature of customary land in the area of Australian property law and 
valuation theory and practice. Customary values and anglo-Australian values are at their most 
visible contrast when the issue of compulsory acquisition of property rights arises.  


The vexed issue of just how losses arising from extinguishment or impairment of customary  land 
might be assessed, highlights the need for an accommodation between “modern”  land law and the 
indigenous legal system, if traditional land owners are to receive “just terms”.     


In attempting to assess these losses, it is clear that traditional concepts of value and compensation 
are at the centre of the interface between customary land tenure and anglo-Australian land law. 
Experience shows that there is a stark attitudinal contrast in the nature of the value loss when 
traditional societies have their ancient property rights extinguished or impaired, as opposed to non-
indigenous people having their property rights compulsorily acquired.  
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This contrast is the strongest manifestation of the different economic, cultural and spiritual values 
of the two groups. 


As previously stated, Mabo irreversibly impacted upon the accustomed comfort in anglo-Australian 
land and valuation law, which drives the assessment of compensation. However, international 
developments in human rights ensure that Australia is not alone in attempting to justly compensate 
traditional landowners. 


However, there has been concern over the implications of poorly drafted amendments to the Native 
Title Act, 1993, which did little to assist attempts to achieve administrative efficiency, and could be 
adversely viewed by the High Court (i.e. Ward). Interestingly, these concerns are reiterated in the 
1999 report of the United Nations-Committee on the Elimination of Racial Discrimination (CERD) 
which considered the 1998 amendments concluding that they: 


…wind back the protections  of indigenous title offered in the Mabo decision of the High 
Court of Australia and the 1993 Native Title Act.42 


If the amendments do contain provisions that breach international convention, and extinguish or 
impair traditional concepts of value, it is uncertain how the High Court if ever asked will view 
them. 


However, what we can be certain of is that the “just terms“ provisions of the Australian 
Constitution provide the fundamental framework within which compensation for the compulsory 
acquisition of all property rights by the Commonwealth and the States must proceed. The States are 
required to comply with this Commonwealth framework due to the compulsion of the Native Title 
Act 1993 and the Racial Discrimination Act 1975, coupled with s.109 of the Australian Constitution 
which states that: 


When a law of a State is inconsistent with a law of the Commonwealth, the latter shall 
prevail, and the former shall, to the extent of the inconsistency, be invalid. 


It would therefore appear that traditional concepts of value ought not to be regarded differentially 
given that specific protections contained in the Constitution are to be respected. 


 


3.3 AUSTRALIA’S DEVELOPING COMPENSATION SYSTEM FOR THE 
ACQUISITION OF CUSTOMARY LANDS 


The vexed question of how compensation can be calculated for the extinguishment or impairment 
of customary land has resulted in an intellectual effort the like of which is unknown in the long 
history of Australian valuation practice. Current attempts to develop a methodology for the 
calculation of compensation arising from compulsory acquisition is a direct result of the 
dyschronous land law mentioned earlier in this paper, indeed the belated recognition of customary 
land tenure (native title) has clearly acted as a catalyst for the emergence of an Australian land law 
rather than an alien transplanted one. However, there is a palpable fear that as more information 
                                                 
42 CERD (Committee on the Elimination of Racial Discrimination) Decision 2 (54) on Australia (18 March 1999) 
UN Ref: CERD/C/54/Misc.40/Rev.2 . para 8 
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about the nature and content of such rights emerges, Australian valuers may not necessarily be 
provided with the means needed to formulate an appropriate methodology. 


Furthermore, it has been argued by various commentators such as Pritchard43, Nettheim44 ATSIC 45 
that should the Native Title Amendment Act 1998 fail to demonstrate respect for the constitutional 
“just terms” provisions  (viz. s.51( xxxi), protracted litigation can be anticipated.  


Clearly, customary land tenures must be recognised in all their complicated unexpected forms, and 
the intellectual effort over recent years to devise a compensation methodology has in an important 
but modest way attempted to seize an opportunity to rediscover and reconcile with the past. 


The search for a methodology for the assessment of compensation has been driven by the belief that 
an intellectually convincing and independent valuation approach can be delivered to the Courts.  
This is an important issue, as there is reason to doubt whether the highly legalistic approach 
suggested by some legal academics and lawyers is feasible, given that such approaches appear to 
involve exhaustive judicial examination of each compensation claim for customary land tenure on a 
claimant by claimant basis.46  


The alternative is for land compensation and valuation law to build upon current practices, and to 
access the growing interdisciplinary knowledge base for customary land tenures, therein creating 
additional non-land components of a compensation package reflecting the special nature of 
traditional life. With a sensitivity to cultural and spiritual differences coupled with a liberal 
evidentiary framework, losses by traditional landowners to the degree quantifiable can be 
understood, and hence compensable.   


There is an enormous risk that should the development of a conventional formulaic valuation 
approach be derailed by well-intentioned, but nevertheless destructive legalistic approaches, 
customary land tenures will be misinterpreted and hence undervalued. This could arise primarily 
because the developing components in the new valuation methodology do not meet the current 
technical standards or legal rules of evidence. 


However, it is not suggested that such intellectual efforts should be conducted in a cavalier manner, 
without regard to the long established heads of consideration currently utilised when compensation 
is calculated for more familiar property interests. The notion of a new head of consideration, which 
is somewhat analogous to the existing heads of solatium and special value, is an attractive 


                                                 
43Sarah Pritchard,  (ed) Indigenous Peoples, the United Nations and Human Rights (Sydney: The Federation 
Press, 1998) 
44 Garth Nettheim,  Introduction International Law Standards Governance Structures for Indigenous Australians on and 
off Native Title Lands Discussion Paper No 2 (Sydney: University of NSW and Murdoch University, 1999) 
45 ATSIC (Aboriginal and Torres Strait Islander  Commissioner) (1999)  Aboriginal and Torres Strait Islander Peoples 
and Australia’s Obligations under the United Nations Convention on the Elimination of all Forms of Racial 
Discrimination.  A report submitted by the Aboriginal and Torres Strait Islander Commission to the United Nations 
Committee on the Elimination of Racial Discrimination  (Sydney: Indigenous Law Centre, University of NSW in 
consultation with ATSIC) 
46 Michael Lavarch,  & Alison Riding,  A New Way of Compensating: Maintenance of Culture Through 
Agreement,  Issues paper No 21 (Canberra: Australian Institute of Aboriginal and Torres Strait Islanders Studies, 
Native Title Research Unit, April, 1998)   
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proposition, which both respects current case law and practice, and yet accommodates the special 
nature of traditional society. 


Before proceeding further, it is necessary to examine the notion of indigenous land tenure as a 
bundle of legal property rights as this can provide us with some understanding of where a 
methodology for the assessment of compensation resides. 


 


3.4     CUSTOMARY LAND TENURE AS A BUNDLE OF LEGAL RIGHTS 


On 18th September 1998, the High Court confirmed in Jim Fejo & David Mills on behalf of the 
Larrakia People v The Northern Territory & Oilnet (NT) Pty Ltd, (1998) 156 ALR 721 (Fejo) that 
a grant of freehold title permanently extinguished customary land tenure or native title. 


The emerging pattern in this case law and other more recent cases decided by the Australian Courts 
suggest a more restricted view of the nature of traditional rights and interests. Indeed some writers 
have proposed that the High Court is actually recasting these rights and interests. 


Why is this so? There are three views of the nature of traditional rights and interests in land, and the 
High Court is slowly revealing which view it prefers.  First, these rights and interests can be viewed 
as a bundle of property-related rights and/or second, a right to the land itself, under anglo-
Australian law, or third and alternatively as a manifestation of traditional legal and cultural systems. 


It is respectfully submitted that the High Court appears increasingly to be giving support to the first 
notion, and in Fejo the judgements referred to “the bundle of interests we now call native title” and 
“ the rights, which together constitute native title.” 


In adopting this view of customary land tenure, the Court appears to be moving away from the view 
that such rights are unique, or sui generis in character. In some respects, these rights are being 
allocated a position in the hierarchy of anglo-Australian land tenures, and hence being made 
capable of comparison with other tenures such as freehold and leasehold. 


Some commentators such as Strelein47 have noted that the High Court in Fejo contrasted the factual 
existence of customary common property with the artificial concept of “native title” in anglo-
Australian law and that: 


…to be enforceable under the common law, native title must fit within the cracks left by the 
Australian land tenure system. 


The High Court has made a distinction between native title which exists in fact and where it 
may exist in law. With this reasoning,  native title has truly become a creature of the 
common law…As the Court moves to a bundle of rights approach, centred upon physical 
access, and continues to assert that the recognition of native title is dependent upon the 


                                                 
47 Lisa Strelein, Extinguishment and the Nature of Native Title: Fejo-v-Northern Territory Land, Rights, Laws: Issues of 
Native Title Issues Paper No 27. (Canberra: Native Title Research Unit, Australian Institute of Aboriginal and Torres 
Strait Islander Studies. (February, 1999) 7 
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common law, the idea that the source of the right lies in Indigenous law and society 
becomes difficult to reconcile with the doctrine that is developing. 


However, this approach has been viewed as contrary to Mabo where it was held that traditional 
rights and interests are sourced in indigenous laws and customs. But, Fejo may represent a 
pragmatic realisation by the Australian High Court that future judicial decisions regarding 
compensation for the extinguishment of such rights will of necessity be rooted in existing land and 
valuation case law. 


Nevertheless, there are a number of hurdles to be overcome before anyone can express confidence 
in this classificatory approach to indigenous  property rights, not least being the general judicial 
caution toward recognising the existence of new forms of rights in property.  


The bundle of rights approach appears increasingly sensible if Australian Aborigines are to be 
afforded the long history of protection embedded in the anglo-Australian land law when valuable 
property rights are compulsorily acquired or extinguished. 


While anthropological research continues to stress the strength of the spiritual and cultural 
relationship that traditional people have with land, the bundle of rights approach nevertheless 
attempts to accommodate the intricacies of the various values evident in a diversity of such rights.  
A compensation methodology based upon a bundle of legal property rights need not conflict with 
the view that spirituality and culture are integral with  traditional notions of land ownership. 


Already there are cases, which have dealt with loss of cultural fulfilment, in which there has been 
concerted attempts by the Courts to gain sensitivity to cultural differences. In Napaluna-v-Baker ( 
1982) 29 SASR 192, and Dixon-v- Davies (1982 17 NTR 31), such losses by Aborigines was 
assessed and monetary compensation for denial of access to initiation was awarded. 


Whilst imperfect, such attempts within a liberal evidentiary framework of the law, are increasingly 
being seen as capable of accommodating the non-material components of indigenous property 
rights. While these non-material48 components are far from settled, and may vary from location to 
location, there is a substantial risk that they may be misinterpreted and hence undervalued primarily 
because they do not meet the usual technical standards or rules of evidence (see earlier discussion). 


There is strong ground to argue that the material and non-material aspects of the bundle of rights 
comprising specific indigenous property can be measured, and hence made compensable using 
existing appraisal law and methodology as the skeletal framework. 


The constitutional guarantees for compensation in Australia strongly suggest that this existing legal 
framework ought not to be dismissed. The following section of this paper describes the notion of 
‘just terms’ and what it means for customary land tenure and associated land management 
practices. 


 


 
                                                 
48 The notion of non material was described in R Whipple, “Assessing Compensation under the Provisions of the 
Native Title Act1993” 3 Native Title News 30 (pt 1) , (1997-98), 45 (Pt 11). 
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3.5      AUSTRALIAN CONSTITUTIONAL  GUARANTEES FOR COMPENSATION 


The compulsory acquisition of any private property right in Australia by a Commonwealth-sourced 
action is subject to statutory provisions, which are the basis for the assessment of compensation. 
Generally these provisions are contained within ss55-58 of the Lands Acquisition Act, 1989 (Cwth). 


The High Court in  Newcrest Mining (WA) Ltd & or.-v- The  Commonwealth of Australia & or    
((1997) 147 ALR 42) (Newcrest) informs us that: 


[a]ny acquisition of property by the Commonwealth will…attract the operation of s.51 
(xxxi) [of the Australian Constitution] because it will be in pursuit of a purpose in respect 
of which the Parliament has power to make laws…. 


 S51(xxxi) of the Constitution states: 


The Parliament shall subject to this Constitution, have power to make laws for the peace, 
order, and good government of the Commonwealth with respect to: 


…(xxxi) The acquisition of property on just terms from any state or person for any purpose 
in respect of which the Parliament has power to make laws 


Interpreting s.51(xxxi), the High Court in Newcrest has stated that: 


[t]he terms of s.51(xxxi) were intended to recognise the principle of the immunity of private 
and provincial property from interference by the federal authority, except on fair and 
equitable terms. 


We have however little guidance as to the nature of “just terms” notwithstanding that all existing 
compensation assessments involving Commonwealth legislation must be undertaken with a view to 
ensuring that the resultant compensation package respects s.51(xxxi). Given the important role that 
private property rights have in the Australian psyche, it is surprising that there has been little 
clarification of “just terms” in the one hundred years since Federation. 


Importantly, this guarantee of compensation has both complexity and subtlety in the context of 
customary land tenure. The multi faceted nature of such rights with their often complicated and 
unexpected forms, have never been encountered before in anglo-Australian land law. Also, the 
question of whether compensation is on “just terms” has not arisen greatly in past case law, because 
anglo-Australian tenures are in comparison to customary land tenures, quite simplistic. 
Nevertheless, there have been questions that have arisen in past cases as to whether a particular 
monetary compensation package adequately compensates the dispossessed landowner, such that it 
meets the criteria of “just terms”. However, these issues have only arisen in the context of anglo-
Australian land tenures. 


 







Towards Compensation for the compulsory Acquisition of Native Title Rights and Interests        JB Sheehan                                  


 33


Commentators such as Lofgren49 have indicated that for the terms of any compensation to be just, 
they must meet a test of reasonableness, or alternatively a test of the degree of being unreasonable, 
in the context of procedural fairness. Further, it is argued that “just terms” must not be narrowly 
construed.50 


In the case of customary land, the importance of compliance with  “just terms” compensation is 
accentuated by the sui generis nature of traditional rights and interests.  Hence, it is argued that the 
nature of these rights is such that application of the “just terms” criteria may not necessarily restrict 
compensation to the narrow monetary base adopted for the expropriation of anglo-Australian land 
tenures. 


Reinforcing this view, the concept of “just terms” for the compulsory acquisition of private 
property rights by the Commonwealth is one of the few guarantees of rights expressly stated in the 
Australian Constitution. The High Court has confirmed in Newcrest this view of “just terms” as a 
fundamental constitutional right saying that: 


 [t]his Court should ensure that the promise is kept. 


Given the above, it is intriguing that native title described by the High Court as a valuable property 
right, should have been considered in the early days of the Wik debate for extinguishment, on terms 
which could only be described as less than just.  Such ill-conceived notions of confiscation of 
property were subsequently viewed by many commentators as almost certainly in breach of 
s.51(xxxi). 


As stated previously in this paper, early debate surrounding the Wik decision prompted expressions 
of concern that any attempts to modify the protection afforded by s.51(xxxi) would be undesirable: 


…any attempt to extinguish or modify the common law rights of native titleholders is ill 
conceived. The acquisition of any Australian’s property rights, indigenous or non-indigenous is 
protected by s.51(xxxi) of the Constitution, which requires the Commonwealth  government to 
compensate the dispossessed owner on “just terms”. 


It has been suggested that ways may be found for the States to avoid this constitutional 
protection by acting on the Commonwealth’s behalf using less rigorous State resumption 
legislation which could have the effect of reducing or removing the compensation to be paid. 


Such an action is viewed…with concern, [given]…that such action would create an undesirable 
precedent for all Australians.51                             


The subsequent limit on compensation enacted in the 1998 amendments to the  Native Title Act 
1993, attempted to cap compensation for extinguishment at that payable as if the property right 
compulsorily acquired were freehold. However, this limit is ameliorated by the requirement that 


                                                 
49 Neil Lofgren, Compulsory Acquisition and the Right to Negotiate Land, Rights, Laws: Issues of Native Title Issues 
Paper No 25. (Canberra: Native Title Research Unit, Australian Institute of Aboriginal and Torres Strait Islander Studies) 
(September, 1998)   
50 Lofgren, 3; Hyam, 154 
51 API  (Australian Property Institute, formerly Australian Institute of Valuers and Land Economists) Misinformation on 
Native Title Continues media release (Deakin: 5 February, 1997) 1 
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such compensation may have to be increased should the quantum not satisfy the “just terms” 
criteria of s.51(xxxi). 


Whether this combined approach to compensation contained within the amendments to the Act is 
acceptable constitutionally remains untested. What is known however, is the attitude of the High 
Court to the protection of the limited number of fundamental rights embodied in the Constitution, 
such as “just terms”.  The attitude evidenced in the Newcrest decision indicates that a weakening of 
such rights is not contemplated.  


Importantly for customary land tenure, entreaties for the continued protection of private property 
rights have also grown in response to increasing land use and environmental regulation both in 
Australia, and especially in the United States.  


The decision in Newcrest was viewed by commentators such as Sperling52 as evidencing an 
unnecessary preoccupation by the High Court with private property rights, which in turn may 
constrain governments in regulating land use for fear of compensation claims. Paradoxically, 
Sperling saw the Newcrest decision as inhibiting moves towards sustainable development, noting 
that: 


[h]istorical conceptions of property rights and the proper role of government became one 
of the central pillars upon which English and Australian law was based. The suggestion 
that there may be an alternative way of ordering and governing the relationship between 
humans and the land therefore fundamentally challenges the correctness of hundreds of 
years of thought, experience and law. 53 


The decision in Newcrest  was viewed as moving Australia down the American ‘takings’ path: 


…for the first time under Australian law, land use restrictions have been held to constitute 
an acquisition of property for which there is a constitutionally guaranteed right to 
compensation. The High Court reached this decision despite the decision in the Tasmanian 
Dam Case, which had previously been regarded as settled law. 54                                   


It is alleged that for ecological sustainability of land use to be encouraged, the bundle of property 
rights must be untied and ownership separated from use. The flaw in this argument has been 
identified by Wakeford55 who observes that in the United States: 


…generally, regulations can go a long way before a taking requiring compensation is 
involved. This is because the courts have held that all potential economic uses have to have 
been extinguished before such a taking can arise. 


                                                 
52 Karla Sperling, “Going Down the Takings Path: Private Property Rights and Public Interest in Land Use  
Decision-Making” 14 EPLJ (1997) 427-436. 
53 Sperling, 428 
54 Sperling, 431 
55 Richard Wakeford, American Development Control: Parallels and Paradoxes from an English Perspective (London: 
HMSO, 1990) 40 
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In the United States, the taking of private property rights are protected by the 5th  Amendment of the 
American Constitution which states that: 


…nor shall private property be taken for public use, without just compensation.  


The central role of private property rights in the United States is viewed as that of a social contract, 
setting out the individual’s rights and in turn guaranteeing that society will only act in a just manner 
when assessing compensation.  


When the framers of the Australian Constitution looked to the 5th Amendment of the U.S. 
Constitution, they encountered the words “just compensation”.  Hence, a prerequisite to revisiting 
“just terms” in the Australian context is clearly an understanding of the American phrase  “just 
compensation”.  


Why is this so? The notion of property rights is remarkably fluid and has changed over time as 
conditions in society altered.  Americans associate property rights and guarantees contained within 
their constitutional law with the ancient guarantees in 1215 of Magna Carta  which states that: 


No freeman shall be taken, imprisoned, disseised… except by the lawful judgment of his 
peers and by the law of land. 


They believe that landowners had a right to resist the compulsory acquisition of property rights 
unless due process of law occurs. Building upon this, the concept of a compact between the 
American people and their government was developed where the primary purpose of government is 
to ensure that property rights were protected. 


The holding of property is seen as a natural right, and the power of government is viewed as being 
necessarily limited by its general duty to safe guard property rights. 


This concept of protection of property rights cannot be overstated, and impacts heavily upon 
American thinking from the 17th century onwards. This is also the heritage of the political 
philosophy underlying the 5th Amendment, and hence the Australian concept of “just terms”. 


The importance of this shared constitutional history also impacts upon the notion of compensation.  
American writers such as Ely56 also believe that  Magna Carta partially recognised the principle of 
compensation, in that the Crown could not compulsorily acquire private property without payment. 
By the 17th century, the British parliament often allowed for the payment of compensation where 
land was taken, and American colonists viewed this as establishing a common law principle. 


Importantly, in the development of a notion of “just terms” in the assessment of compensation for 
customary land in Australia, this understanding of the meaning of compensation by the American 
progenitors of the Australian Constitution is critical. American writers commonly use phrases such 
as “full indemnification” and “equivalence for the injury thereby sustained” when discussing the 
notion of compensation. 


                                                 
56 James Ely, A Guardian of Every Other Right: A Constitutional History of Property Rights  2nd ed. (New York: 
Oxford University Press, 1998)  
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Legal development and constitutional interpretation of the fundamental right that a citizen ought not 
to be arbitrarily deprived of property rights is also reflected in the Universal Declaration of Human 
Rights at Article 17, and also in earlier benchmark documents such as the 1789 French Declaration 
of the Rights of Man and of the Citizen. Importantly, this latter document recognises that where 
public need necessitates compulsory acquisition of property rights, this action can only occur “on 
condition of a just and prior indemnity”. 


More recent documents such as the Indian Constitution allude to a necessity to provide for 
compensation when compulsory acquisition of property occurs. The Malaysian Constitution 
requires adequate compensation, while the Japanese Constitution perhaps reflecting American 
influence states that private property rights compulsorily acquired can only be taken “upon just 
compensation”. 


In concert with the above, there has been a increasing recognition and articulation by the courts in 
the larger common law world of the multi faceted nature of compensation. In jurisdictions such as 
England and New Zealand, apart from the United States, the courts were developing an 
understanding of what compensation meant. 


For example, last century an English court held that the diminution of natural light to an owner’s 
property was a compensable matter, and was to be assessed (viz. Eagle –v- The Charing Cross 
Railway Company (1867) LR 2 CP 638). In a much later example, a New Zealand court held that 
the right to sea access and the use and sale of sand and shells, had been extinguished and was a 
proper subject for compensation (viz. Smale –v- Takapuna Council (1932) NZLR 35). 


In Australia, the courts have favoured more liberal estimates of compensation, and speak of 
“common sense” and reject a strict adherence to precise mathematical calculations. They also use 
phrases such as “common fairness” which are regarded as “a useful touchstone” by which 
mathematical calculations and established valuation procedures can be tested. 


Importantly, the courts have stated that categories of special value to the owner, which can take 
compensation beyond the usual norms of market value, can never be closed. This is because such 
special values (perhaps those held by holders of indigenous common property): 


…may be derived from an immense variety of circumstances exemplifying many forms of 
relationship and interdependence between the expropriated and retained land: but as a 
general practical proposition, the special value may be found in a positive advantage, or in 
an exemption from disadvantage, which the retention of the subject land would have 
conferred.57                                                                                  


Such notions have particular relevance for the holders of customary land tenures in their many and 
varied forms.     


All of the above suggests that customary land can only be acquired in a manner commensurate with 
the legal processes which the broader Australian community expect to be applied when compulsory 
acquisition of any property rights occurs.  


                                                 
57 Commissioner of Highways-v-Tynan (1982) 53 LGRA 1 at 6-7 
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To that end, it is clear that the increasingly evident view of the judiciary that customary land tenures 
can be viewed as a bundle of legal property rights within the context of anglo Australian property 
law, offers considerable hope that a classificatory approach to such rights will afford holders “just 
terms” compensation. 


Also as stated earlier in this paper, the development of a liberal evidentiary framework is seen as 
the avenue through which the various facets, material and non-material of indigenous property 
rights can be accommodated.  


The development of an innovative jurisprudence that respects these qualities, but does not fatally 
fracture the skeletal framework of existing anglo-Australian land law, must occur through an 
obligatory revisiting of the notion of “just terms”.  


This task will also involve the development of practical diagnostic markers for the various incidents 
of traditional rights and interests, an undertaking which has only just begun in the area of 
compensation law and valuation practice. 


Finally, all of the above suggests that the notion of “just terms” will be heavily influenced by its 
long gestation as a legal concept in Australia and the United States, and it is clear that the 
assessment of compensation for customary land tenures will, as it is developed by the courts over 
the next few years in Australia, reflect this heritage. 


 


3.6 EVALUATING THE DEVELOPING AUSTRALIAN APPROACH 


For an accommodation to be reached between traditional values and anglo-Australian values, 
customary land in all its complicated, unexpected forms must be addressed if the constitutional 
protection of “just terms” is to be afforded to indigenous people in Australia.  


 “Just terms” as a fundamental Australian constitutional right was clearly identified in the 
previously mentioned Newcrest decision of the High Court. As stated earlier in this paper, during 
the debate arising from the decision in Wik, suggestions were made that customary land tenure 
ought to be extinguished on the Australian continent. As Solomon58 observes: 


[t]he debate at that point became bitter and highly politicised. Miners and 
pastoralists…wanted native title rights to be restricted or even eliminated. The debate in 
the Senate was the longest on record to that point. And the High Court came in for a great 
deal of criticism over its decision. 


 Fortuitously, such suggestions were recognised as rhetoric, as the cost of this proposal would 
clearly have been immense, both socially and financially.  At the time, Altman59 warned that: 


[g]eneral extinguishment will result in delays, lack of certainty and a large compensation 
bill to be borne by the Australian public. 


                                                 
58 David Solomon, The Political High Court: How the High Court shapes politics (Sydney: Allen and Unwin, 
1999) 32 
59 Jon Altman, “Risks outside native title framework” The Australian Financial Review (1 April, 1997) 15 
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However, the lack of clarity over the nature of compensation due to traditional landowners for their 
traditional property rights and interests, arises from the simple fact that land is considered by 
Australian indigenes to be an inextricable component of their culture and identity. It follows that 
any impact on their right to use land will have a concomitant impact on the culture and identity of 
the dispossessed customary owners. Critically, indigenes such as the Yorta Yorta people of the 
Murray-Goulbourn region contend that land, culture and identity are: 


 …inseparable in Aboriginal belief  60              


Hence, one of the main issues in conceptualising a financial structure for compensation which 
respects customary property rights and interests has been the vexed issue of how cultural and 
spiritual attachment can be assessed. For  traditional landowners to be properly compensated, it 
must be recognised that all the rights asserted by traditional owners may not necessarily be 
encompassed by those rights which have visible expression. For example, in Hayes v Northern 
Territory (1999) FCA 1248 the control and management of spiritual forces was identified as a valid 
incident of native title.  


Clearly, significant difficulties lie ahead in devising at this late stage in Australian land law, 
methodologies, which attempt to provide a formulaic framework for the appraisal of traditional 
culture and spirituality. 


Apart from reversing the established direction of compensation law and valuation practice, which 
currently marginalises culture and spirituality, there is also the difficulty of devising a methodology, 
which correctly identifies and fully values the spiritual interaction existing within indigenous 
property rights. 


Regarding such spiritual interaction, it will be recalled earlier in this paper that reference was made 
to the views of Eckersley61 referring to the spiritual connection with land as “the broadest and 
deepest form of connectedness”. He also observed that:  


[h]uman well being is associated with the personal, social and spiritual relationships that 
give our lives a moral texture and a sense of meaning, of self-worth, belonging, identity, 
purpose and hope. Psychologists have shown that positive life meaning is related to strong 
religious beliefs, self-transcendent values, membership of group’s dedication to a cause 
and clear life goals.                                                       


Traditional concepts of value strongly mirror Eckersley’s observations. Traditional communities at 
a very early stage identified the repetition and sequencing of events in their world, such as day and 
night, the seasons, tidal movements, and even stellar movement. These natural patterns enabled 
indigenous people to connect with their landscape and to read order into their lives. 


The natural events around which indigenous life and myth are constructed, ensure that traditional 
elders are critically aware of even minimal ecological perturbation of customary land. 
Anthropologists explained that such awareness ensures that the past, present and future coalesce in 
traditional culture and spirituality. 


                                                 
60 Wayne Atkinson, Yorta Yorta Struggle for Justice Continues roneo (AAR, 29 May, 1996) 4 
61 Eckersley, 4s 
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It is argued by Suzuki & McConnell62 in their work The Sacred Balance: Rediscovering our Place 
in Nature   that this need for order is deep seated, and lies within the “built-in ordering capacity” of 
the human brain. They argue that this holistic view of the world shared by traditional societies has 
been severed in Western societies, and there is a “sacred balance” that has been lost. 


Paradoxically, traditional concepts of value were remarkably similar to the values evident in the 
relationships between religion and medieval European societies.  Medieval societies had social 
frameworks, work practices and property allocation policies, which were essentially religious 
questions, such as: 


…[h]ow people viewed the cosmos and their place within it, how they organised their 
social relationships, spent their time and allocated their resources…Typically the answers 
were enmeshed with religious ritual.63 


Further, medieval land tenures and land management practices reflected those societies’ traditional 
understanding that their world was a religious place.  


Christian values in those times would appear to be analogous to indigenous concepts of value first 
recognised in Australia in the Mabo decision and which position spirituality as culturally, politically 
and socially determinative. 


On first inspection, all of the above would appear to have led the Australian search for a 
compensation methodology into unchartered waters. However, the heritage of feudal land tenures 
which underpins much of Australian land law provides great prospects for a hitherto unexpected 
understanding of the many and varied  indigenous property rights and interests. 


Perhaps these prospects are even further enhanced when it is realised that few rights, such as 
property are protected by name in the Australian Constitution.  The indissoluble relationship 
between culture and spirituality, and customary rights and interests, may ultimately rely upon these 
constitutional protections if traditional culture and spirituality is to be respected in future 
compensation determinations by the Australian Courts. 


As stated earlier, spirituality pervaded medieval society, and it is not surprising that feudal land 
utilisation encompassed holistic notions such as soil conservation strategies, and village 
communism. The wastelands beyond the medieval village including forests and moors were held in 
common by every holder of land. These important communal rights, together with personal 
responsibilities within the village unit were the source of important bodies of customary rules. 
Moore 64 provides a useful description of these surviving communal rights which were: 


…something of a legal curiosity, and mixed up in…title-deeds were some of the principles 
of feudalism, capitalism, distributism, and communism. The hay crop belonged to a 
number of private owners, including the squire and the Abbey; their boundaries were 
marked mysteriously by means of little posts… 


                                                 
62 David Suzuki & Amanda McConnell, The Sacred Balance: Rediscovering our Place in Nature (Sydney: Allen 
& Unwin (1997) 10 
63  Chris McGillion,  “Jesus The Sequel”  The Sydney Morning Herald  (December 24, 1999)  4 s 
64 John Moore,  Portrait of Elmbury Modern authors series republished 1964  (London: Collins, 1945) 17 
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But while the hay crop was private property, the meadow itself, the soil that grew the hay, 
belonged  to “the burgesses”…[who] possessed no cows or sheep to graze upon it, so they 
too each season sold the aftermath by auction and distributed the proceeds,  according to 
an ancient law…Nobody got more than a few shillings for his share; but at least every man, 
woman and child… had the right to walk and play in the field, which gave them a good 
possessive feeling about it. 


These village customs had the effective standing of law, and as legal historians have noted were far 
more difficult to change.  Not all rights to land necessarily involved physical ownership of land, and 
often rights were enjoyed over other person’s lands, commonly known as easements or profits. 
Profits in particular are an interesting feature of feudal land tenure and could be separated from the 
ownership of land. 


Profits might allow the holders in common with others to graze stock, to cut grass, to cut and 
remove wood, and importantly the right to take fish and deer. Again, Moore65 usefully describes 
some of these ancient profits as follows: 


[i]n the winter we shot snipe there, and sometimes hares, without let or hindrance. In the 
spring,…we hunted plovers’ nests…From the banks of the river jutted out numberless 
fishing-rods;  [fisherman] perched sedately on wicker creels ledgering for bream, while the 
more energetic ones, swift of eye and wrist, fished for roach, and the more adventurous 
wandered here and there, carrying a jar of minnows, live-baiting for perch. 


These property rights, known in modern appraisal terminology as profits-a-prendre have been 
recognised as a component of Australian land law and are strongly analogous to a large number of 
indigenous property rights and interests. 


While history has recorded the demise of feudal society, land law in Australia still reflects a 
heritage of feudal land tenure through the ultimate ownership by the Crown of all land, together 
with Crown proprietary rights subject to customary land tenures, in waste (unalienated) lands.  


Apart from the above, the ghost of feudalism is also evident in those previously mentioned rights 
known as profits-a-prendre. A market price for these valuable property rights currently exists, 
reflecting the worth of access to resources accruing to the holder of the rights. It is however 
important to recognise that such rights had as their foundation the understanding that medieval 
society relied almost wholly on the produce of the land for its existence.  


These subsistence needs influenced the development of feudal land law, and ensured that rights 
such as profits-a-prendre would be a marketable commodity. 


The analogy with traditional rights in natural resources is striking, notwithstanding the recent 
decision in the State of Western Australia –v- Ward  (unreported FCA 3 March, 2000), where it 
was held that the native title right to control access to resources is problematic. As mentioned 
earlier in this paper it is noted that this decision has been appealed.  


 


                                                 
65 Moore, 18 







Towards Compensation for the compulsory Acquisition of Native Title Rights and Interests        JB Sheehan                                  


 41


It will be recalled that there is clearly an indissoluble customary cultural and spiritual aspect not 
previously encountered in compensation cases in anglo-Australian land law.  This is 
notwithstanding that European influence in Australia set in train a process of cultural and spiritual 
destabilisation and “dispossession.” 66 


If it is accepted that traditional forms of profit-a-prendre may be analogous to those currently 
evident in anglo-Australian land law, what additional compensation should be added to their market 
price for cultural and spiritual attachment? The answer to this question almost certainly lies in an 
examination of past approaches by Courts to compensation loadings for those matters, which at the 
outset appear incalculable. 


Earlier in this paper the example was given of the judicial discretion known as solatium, which is 
provided for in many compulsory land acquisition statutes in Australia.  The Courts in addressing 
solatium have described it as a loading or percentage to be awarded to the dispossessed owner: 


… merely by reason of the fact that the compensation was compulsory67     


The various judgements dealing with solatium use phrases such as  “imponderable factors arising 
from the compulsory nature of the acquisition” (viz. March –v- City of Frankston (No.1) (1969) VR 
350 at 356), and “intangible or non-pecuniary disadvantages” (viz. R.K.Morgan Holdings Pty.Ltd. –
v- Melbourne & Metropolitan Board of Works (1992) 77 LGRA 102 at 115).  The use of this 
terminology suggests that the Courts are aware that the nature of compulsory acquisition is such 
that unquantifiable losses, inconvenience, disturbance and disruption can be considerable due to the 
impact of the compulsory dispossession.  


Notwithstanding, the problem in many of the cases is that the evidence for the award of solatium is 
difficult to establish and hence quantify in any meaningful manner. Awards of 2% and 3% loading 
by the Courts in such cases strongly suggest that successful claims under the heading of solatium 
for greater loadings than above must rely heavily on evidentiary proof of loss. Such losses as stated 
above, are notoriously difficult to quantify, and hence the need for reliance on such proof. 


Various statutes provide for this judicial discretion to be exercised at loadings considerably in 
excess of that described above. For example, in Western Australia the compensation sum may be 
increased by up to 10% if evidence before the Court elicits support for such an award (viz. s.63  
Public Works Act 1902 (WA)). 


It is respectfully suggested that percentage loadings, whilst possibly an anathema to dispossessed 
customary landowners, may nevertheless provide a useful benchmark from which a meaningful 
claim for a loading for cultural and spiritual attachment can be formulated.  


 


 


 


 
                                                 
66 High McKay, “A day to look forward as well as back.”  Sydney Morning Herald (April 22) 20s.  
67   Re Wilson and State Electricity Commission of Victoria (1921) VLR 459 
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3.7 CONCLUSION 


The search for a methodology for the assessment of compensation for customary lands will almost 
certainly produce a formulaic approach, which will please neither the acquiring Australian 
governments or the dispossessed traditional landowners. Research by the author since 1995 
suggests that other common law countries such as New Zealand, Canada and Papua New Guinea 
appear to have deliberately marginalised the quantification of compensation for traditional rights 
and interests, preferring to deal with compensation by way of ad hoc negotiated agreements. 


In side stepping the issue of a “valuation” approach to compensation, those jurisdictions would 
appear to have strayed away from a history of orderly evolution of land law. Flawed though any 
Australian methodology may well be, it ought not to evidence these failings. 


The creation of a method of calculating the worth of customary lands (native title) is probably the 
most important step in the development of the body of Australian law since the continent  received 
the common law from England. 
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ABSTRACT 
 
Land resource management in Papua New Guinea (PNG) has been experiencing substantial 
pressure over the last few years in response to economic and social development and 
change. Customary tenure is the dominant form of tenure yet it has received very little 
attention as a resource which underpins such development. Over recent years, the economy 
has sought to manage the impacts of external influences, such as globalisation and a 
decline in commodity prices, whilst beset by many internal political upheavals. 
 
Whilst it is generally recognised that the land tenure system continues to be problematic – 
and this paper identifies and discusses some of the principal issues – there is support 
amongst many landowner groups for changes which will facilitate the release of 
commercial value. The initiatives currently being undertaken by the Ahi People on their 
peri-urban lands in the City of Lae, Morobe Province, provide a case study to illustrate 
these challenges. 
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LAND TENURE IN PAPUA NEW GUINEA: CUSTOM 
AND COMMERCE AT THE INTERFACE – A CASE STUDY 


OF THE AHI PEOPLE’S LAND, MOROBE PROVINCE, PNG 
Lynne Armitage 


Queensland University of Technology, Brisbane Australia 
 


1.0 INTRODUCTION 


1.1 Contemporary issues 
 
Land resource management in Papua New Guinea (PNG) has been experiencing substantial 
pressure over the last few years in response to economic and social development and 
change. Customary tenure is the dominant form of tenure yet it has received very little 
attention as a resource which underpins such development. Over recent years, the economy 
has sought to manage the impacts of external influences, such as globalisation and a 
decline in commodity prices, whilst beset by many internal political upheavals. 
 
Within the context of such structural readjustment, this paper examines the 
interrelationship between customary and alienated tenure systems, their background, status 
and prospects in relation to the development process. More specifically, it pursues the 
theme of appropriate management techniques for customary land in the light of recent and 
anticipated social and legislative change, with particular reference to the situation of the 
Ahi People’s peri-urban lands in the Morobe Province of Papua New Guinea (PNG). 


 


1.2 Background 
Papua New Guinea is an independent nation of some 4.3 million people with a current 
annual population growth in the order of 2.3% (LUDP, cited in Ori 2000:6). It is a 
developing nation with approximately 15% of the population engaged in the market 
economy and the majority of people engaged in the subsistence economy. It comprises the 
eastern half of the second largest island in the world and extends to an approximate land 
area of 476,000 sq. km. It is located just south of the Equator and north of the eastern tip of 
Australia. It is a country of enormous physical and social diversity: it is frequently cited 
(Wheeler and Murray 1993) that, with an estimated 740 different languages (not dialects) 
spoken in PNG, one third of the world’s languages are spoken in PNG. This diversity 
underpins the challenges for effective land management. 
 
In the context of this diversity, the land tenure system faces pressure from both internal and 
external sources, generated by the dynamics of the social, economic and political 
environments. Lakau (1991:13) identifies the broad divisions of the land tenure structure in 
PNG as shown in Table 1.2. 
 
Table 1.2 illustrates the dominance of customary tenure, being some 97% of the nation’s 
land. The corollary is that the 3% of land held in alienated title (freehold and leasehold) 
and is the locus of economic activity and of most urban development.  
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Table 1.2: Broad divisions of land tenure structure in Papua New Guinea 
 


 Customary Title Alienated Land Total Area 
(Ha) 


  State Land Private-Freehold*  
Land Area 46,310,400 870,200 435,100 47,615,700 
Percentage 
of total 


97% 2% 1% 100% 


    * includes conditional freehold      Source: Lakau 1991:13            


1.3 Recognised problems of the existing system 
 
Lakau (1991:21) nominates some of the main problems of the existing land law and 
procedures as being: 


•  Too many Acts - over 40 – which are not well integrated or complementary 
•  The legislation is out of date, reflecting colonial development strategies 
•  The land administration system is highly centralised 
•  Customary law is extremely diverse and dynamic, limiting its compatibility 


with legislation, and hence its effectiveness 
•  Customary land (97% of the nation’s land) is outside the existing system of land 


law. This is where the majority of Papua New Guineans live. 
•  The existing system is inappropriate for promoting national goals through the 


various levels of government – national, provincial and community. 
 
When the impact of such a range of land administration problems is combined with other 
fundamental weaknesses - such as rural-urban drift resulting from population pressure on 
traditional land settlement and inheritance, and an economic environment characterised by 
long-term negative growth - the need or a more effective system cannot be ignored. 
However, the current dire situation has existed in various guises for many years. Many 
attempts to resolve the problems have also been attempted (see Armitage et al 1998) but 
without adequate resources and political will, no effective progress has resulted. 
 
The following section compares the customary and alienated systems and highlights their 
resilience in the face of the pressure for economic development. 
 
 
 


2.0 ALIENATED AND CUSTOMARY TITLE COMPARED 


2.1 Overview of the tenure systems 
Table 2.1 identifies some of the characteristics of the two title systems that co-exist in 
PNG. It highlights the origins of the systems, their responsiveness to contemporary 
pressure for change and then considers political, social and economic aspects briefly. 
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Table 2.1: A comparison of some characteristics of alienated and customary land tenure 
systems in PNG 


 
Characteristic Alienated Land Tenure Customary Land Tenure Comments 


Origins Based on traditional 
practice in Europe; 
unfamiliar and formal in 
the PNG context 


Local practice; appropriate 
for traditional needs; 
established and well 
understood by users 


Can the CLT system 
adapt to the demands of 
the market economy? 


Responsiveness 
to change 


Extensive and on-going 
modifications to internal 
and external pressures; 
formalised through courts 
and legislation. Control of 
system and ownership of 
land are separate. 


Responsive to internal 
pressure; less responsive to 
external impacts; flexible as 
verbal.  
Control by landowners. 


With increasing levels 
of development, more 
land held under CLT is 
experiencing a demand 
for uses generating an 
economic return. 


Political aspects ‘Ownership’ is limited to 
interests in land under the 
State. Activities are 
documented and recorded. 
Penalties for infringement. 
Conformity at the level of 
society. 


Outright ownership by the 
clan; individual members 
have rights to use and occupy 
land. Based on verbal 
agreement. Penalties for 
infringement. Conformity at 
the level of the clan. 


Broadly similar with 
variation in locus of 
control. 


Social aspects Planning and zoning system 
provides for areas of 
sporting, recreational, 
entertainment uses, etc. 


The clan sets aside land for 
meetings, singsings, feasts, 
rituals and sports etc. 


Modification as needed. 


Economic 
aspects 


Economic specialisation 
generates surplus 
production, freeing much 
land and labour from direct 
production of basic needs. 


Role of land is to ensure 
survival of the clan, 
traditionally through a high 
level of self-sufficiency.  


Traditional land owners 
recognise the benefits of 
receiving rental income 
as opposed to the 
application of their own 
labour 


 Estates/interests in land 
may be traded between 
individuals as an economic 
good. 


Land is held, securely and in 
the long term, by the group 
for the benefit of the group. 


Land in locations which 
are in demand for 
economic use, creates 
pressure for change, 
conflict between and 
within the tenure 
systems and insecurity 
due to a feeling of loss 
of control. 


 Identification of land, 
interests, ownership and 
transactions agreed and 
recorded by parties and by 
State. 


Identification of rights and 
interests validated by use. 


 


Source: author 2001 
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2.2 Review of the broad analysis 
 
Some observations may be drawn from this broad analysis presented in Table 2.1 which are 
summarised below:  
 


•  the systems share more similarities than is often acknowledged 
•  many of the pressures for change are common to both systems 
•  control of the tenure system is a major difference: the traditional system 


provides for shared control by owners; the ALT system delegates control to an 
external authority - the State 


•  change from a traditional to a market economy is inexorable 
•  many traditional landowners recognise the need for a strengthening of the CLT 


system to effectively manage the external pressures in a manner which is 
acceptable and beneficial to its owners 


•  any modifications should be sensitive to the pitfalls of previous failed attempts 
to impose external control over CLT. 


 
Having considered some of the broad aspects of the two systems, it is appropriate to review 
the more specific characteristics of the role of the registration systems. Modification of the 
registration system may be one option for incorporating increased flexibility in the CLT 
system whilst ensuring the rights of all the traditional owners. 


2.3 Comparison between aspects of the registration of land in the 
ALT and CLT systems 
As noted above, there have been many attempts to adapt the tenure system to more 
adequately reflect the needs of traditional owners, particularly where pressure for 
development is evident. Ori (2000:3) and Lakau (1991:121) discuss the failures of the 
existing system. Ori (2000:121) questions ‘whether the evolving nature of customary land 
tenure can be incorporated into the existing administrative system in PNG.’  
 
Table 2.3 presents a comparison of the two systems with particular reference to aspects of 
registration which may affect their potential for economic development. 
 
If registration of title is considered as a system which records relevant features of land to 
assist with its use, management and control for the benefit of its owners, both ALT and CLT 
utilise elements of such systems with the essential difference being the former is written and 
the latter is oral. One of the impacts of this difference is that the oral form of recording title 
does not provide sufficient security for recognition by commercial lenders. 
 
This has generated two main avenues for those traditional landowners who wish to access 
funds secured on their land. One is for title to be converted to a form that is acceptable to 
commercial lenders and the other is to fund development through non-commercial 
(invariably public) sources. Ori (2000:9-12) identifies the many attempts to mobilise 
customary land both prior to and post independence. However, with some few exceptions, 
the land conversion process has not met with much success. 
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Table 2.3: Registration Systems Compared 


 
Characteristic Alienated Land 


Tenure 
Customary Land 


Tenure 
Comments 


Role of 
registration 


To provide a system which records relevant 
features of land to assist with its use, 
management and control for the benefit of its 
owners 


Essentially the same 
intention for both 
systems 


Form of 
registration 


Paper/computer 
based records; 
held in a Register 
of Titles 


A self-reliant system; all 
details known and held by 
owners 


Oral basis of CLT 
records are not 
recognised by market-
based mortgage 
lenders  


Security of title Title is 
guaranteed by 
government 


Security of title is 
maintained by the 
landowners 


CLT not recognised as 
providing sufficient 
security or recourse in 
the even of non-
payment of borrowed 
funds 


Land tenure 
conversion system 


Not applicable Lease/leaseback - 
administered by Lands 
Dept.; presumption of 
agreement from all 
owners 


Concerns by some 
owners over loss of 
control 


  Owners form an 
incorporated land group; 
generates a freehold title 
under the ALT system 


Original tenure 
expunged; ‘alienation’ 
results 


Source: author 2001 
 


 
Ori (2000:8) nominates five reasons that help to explain the landowners’ reluctance to part 
with their traditional lands: 
 
1. land is vested in the social grouping such as the clan, tribe and extended family 
2. land boundaries are defined by natural features often with traditional significance 
3. land rights are recorded by memory through oral record 
4. land rights are inherited through the lineage or by succession. 
5. The concept of inalienability prevails, prohibiting the sale of land with ownership 


vested in the clan. 
 
Despite the length of tradition, the capitalist system is inexorably infiltrating the traditional 
economic and social mores of the country. The landowners are themselves seeking to 
respond to such changes whilst protecting their traditional values and this is nowhere more 
evident than in areas of high commercial activity such as Lae. 
 
Lae is a city of some 180 - 200,000 people is also PNG’s most industrialised centre. It is set 
in some of the most productive agricultural land in the country and is the focus of the 
nation’s most highly developed road transportation network, the only form of land 
transportation. Consequential urban drift is also putting pressure on land for residential 
purposes. This is the context for the case study discussed in Section 3. 
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2.4 Comments 
 
Although the needs of the market and of the customary titleholders both require a system 
which conforms to their essential requirements, their is no evidence to conclude that these 
needs can only be accommodated through the continued dominance of the ALT system 
whenever there is interaction between the systems. 
 
It is therefore appropriate to consider what options are available to fulfil the basic 
requirements of both systems. Many of these revolve around aspects of control and 
security, and should recognise and avoid the pitfalls of previous proposals which have 
failed to gain grassroots support.  
 
The Lae Urban Strategy Plan (LUSP) is the policy document through which the local 
government is working with the Ahi People of Morobe Province to promote the 
mobilisation of their land for urban development. Some aspects of the proposals are 
discussed below. It provides an illustration of one opportunity to meet the current demands 
of the customary landowners whilst ensuring their long-term control. 
 


3.0 THE AHI LAND MOBILISATION PROJECT 


3.1 The organisational framework 
During 2000, the Lae District Administration formulated a draft Ahi Land Mobilisation 
Program as part of the Lae Urban Strategy Plan (LUSP). As Ori (2000:12) comments  
 


‘the inalienability of customary land has been eroding for decades and with the 
absence of an acceptable mobilisation mechanism, landowners have resorted to 
quasi-formal mobilisation methods to acquire economic benefits over their lands.’  


 
This is characterised by informal sub-divisions and the leasing of blocks of land to migrant 
settlers for a monthly rental charge. These areas are known colloquially as the squatter 
settlements or tent cities. The practice is termed ‘quasi-formal’ as there is an agreement 
between the landowners and their tenants but it cannot be legally recognised. This is 
because, under the existing legislation, only land which is alienated can be subject to such 
leasing arrangements. 
 
A second reason for using the term quasi-formal is that these informal practices mirror the 
current legislative mechanisms such as land tenure conversion to convert their land into 
transactable parcels under their Incorporated Land Groups in order to sell or lease their 
land to individuals. 
 
For such mobilisation practices to be formalised, and hence properly administered, a Land 
Trust or Land Development Authority needs to be established. The existence of such an 
authority or trust enables the planning of the subdivisions and the provision of 
infrastructure such as water, sewerage, drainage and electricity as well as the construction 
of roads. Whilst the mobilisation remains informal or quasi-formal, the capital to fund such 
infrastructure provision is beyond the resources of the traditional landowners. 
 
The Lae Urban Strategy Plan has identified, inter alia, the Ahi lands as exhibiting these 
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development pressures and is working with the various levels of government and the 
owners to establish an effective framework. 
 
The Ahi Land Mobilisation Policy (PNG Morobe Provinsel Gavman: nd) has been 
developed as a vehicle through which customary land of the Ahi tribe in the Lae district 
can be administered. The Ahi Local Government Council and the Morobe Provincial 
Government have adopted the policy for and on behalf of the indigenous Ahi people ‘to 
protect and use their land in more meaningful development’. (op cit:1) 
 


3.2 The study area 
The study area comprises some 1300 ha, identified as Development Area A (DA- A) under 
LUSP. It is located between the Bumbu and Busu Rivers, and bounded to the north by 
Unitech and to the east by Busu Road. It is heavily populated by settlers and some villages. 
The Ahi villages comprise: Kamkumung, Hengali, Yanga and Wagang villages. Some of 
the land has been surveyed but much has not, and the Ahi People hold it entirely under 
customary title. 
 
The area is well suited to residential occupation being undulating and fertile although, in 
parts, subject to inundation. It is close and easily accessible to the urban area and the urban 
facilities and employment opportunities which this offers. 
 


3.3 Existing problems over Ahi Customary Land 
The Ahi Land Mobilisation Policy document (PNG Morobe Provinsel Gavman n.d:1) 
states that it has long been claimed, and is now ‘obvious’, that the younger generation of 
Ahi people have been giving land to outsiders for settlement and developments without 
respect to the wishes or approval of the clan chiefs of the Ahi tribe. There are however 
some circumstances in which the current leaders may not be acceding to the agreements 
made by their ancestors which may still be binding today. 
 
Whilst most of the Ahi customary land is occupied by settlements, there is a mixture of 
legal and illegal ones. Some have been permitted by the customary owners and others may 
be the result of intermarriage settlements outside the tribe.  
 
The government recognises and accepts that it has an obligation to its people which is 
universal. The growth of settlements is a challenge which demands an effective response to 
ensure basic goods and services to all people. Unless permitted by the customary 
landowners, the strategic management of socio-economic development cannot be achieved 
in peri-urban locations such as this. Ironically, it cannot be achieved without a government 
role either. 
 
The Ahi customary lands have been identified by both the landowners and the government 
as being prime land for city development as Lae is faced with urgent and major pressures 
on land for future expansion. With the city encircled by customary land, the city’s options 
are severely limited without the mobilisation of such land. A plan for managed expansion 
is seen an opportunity to provide more effectively for the needs and aspirations of the 
landowners, the settlers and the broader urban population  
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3.4 Aims of the Ahi Land Mobilisation Policy (ALMP) 
The Ahi people were the former customary landowners of all the land now under alienated 
title and occupied as the City of Lae. The Lae City Council therefore, whilst representing 
the interests of all members of the local community, has a particular responsibility to 
ensure the protection of the Ahi customary lands and to assist the traditional owners to 
manage their current land holdings prudently, given the socio-economic pressures of the 
market economy.  
 
Therefore, the Mobilisation Policy document identifies nine aims to assist the landowners 
to achieve these objectives. They are detailed in Appendix 1: ‘Aims of the Ahi Land 
Mobilisation Policy.’ They refer to aspects relating to the protection of Ahi land, guidelines 
for customary use, the establishment of a Land Trust, rights over ownership and use of 
land; to the situation of existing settlements and their relocation; the role of the Lae 
Physical Planning zone, registration and development of customary land and assistance 
from government or other agencies. 


3.5 Proposed development structures 
The Ahi Land Mobilisation Project is still in its early stages. The first round of public 
meetings was held in October 2000 and it is expected that the consultation phase will need 
to access all landowners to obtain their views if a workable solution is to evolve and be 
endorsed by the stakeholders. 
 
In 1999, an identification survey was carried out (Wardlaw 1999) which proposed the 
nomination of the Ahi lands (known as DA-A) under this program. Subsequently, approval 
was granted by the Morobe Physical Planning Board (MPPB) and by Lae City Council. The 
MPPB directed the Lae District Administration to establish the Lae Land Development 
Corporation as the administrative vehicle under which ALMP will operate. It also 
recommended the recruitment of a forward planner to assist the traditional owners to plan 
the utilisation of their land. It is anticipated that those clan groups in the Ahi tribe who 
intend to participate in the DA-A will organise and form themselves into Incorporated 
Land Groups (ILGs) which will then have to decide and agree which parcels of their land 
should be surveyed and registered for development. The ILGs will then be represented on 
the Ahi Land Trust which negotiates, as trustee, on behalf of the landowners, with the Land 
Development Corporation (LDC). This latter body, operating as a limited company under 
the Investment Promotion Authority, has the responsibility – along with the government -  
for facilitating development which may require offshore assistance to fund development. 


4.0 THE PROJECT CONTINUES 
At the date of writing, June 2001, no updated information has been received regarding the 
progress of the consultation which commenced in October 2000. Whilst it is recognised 
that land mobilisation has had a very chequered history in PNG, the impact of economic 
change and opportunity and the high level of involvement in the market economy of the 
majority of the decision-makers in the landowner group suggest that the will may exist to 
achieve the desired outcomes. Whilst Lakau (1991:123) represents the view that 
administrative and legal reform are required to enable mobilisation to occur, the Lae 
Project may be successful if the economic imperatives of the Ahi people drive their will to 
operationalise the process. The land would be mobilised despite the comprehensiveness of 
the land tenure system’s procedures, not because of them. Many people across PNG are 
eagerly following the progress of this scheme. 
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APPENDIX 1 
 
 
 


Appendix 1: ‘Aims of the Ahi Land Mobilisation Policy’ 
1. To protect the customary land from illegal occupation and use by non-Ahi 


people. 
2. To determine the future of the illegal settlements on Ahi customary land 


and repossess the land for proper development purposes. 
3. To set proper guidelines for land use and ensue that the traditional customs 


of the Ahi people are followed in terms of acquisition and permissive use 
of land. 


4. To determine the right of ownership and, in accordance with custom, who 
should preside over the land at the clan level. 


5. To determine who has the right over use of customary land and who can 
use the land on a permissive basis. 


6. To recognise that the Ahi Customary Land is prime land for further 
expansion of Lae City because it falls under the physical planning zone. 


7. To ensure that the land is utilised for meaningful developments and the 
benefits go back to the indigenous Ahi landowners either directly or 
indirectly. 


8. To facilitate avenues for relevant assistance that may be given by all levels 
of government in PNG or any other donor agencies.  


9. To facilitate developments on DA-A by the Land Development 
Corporation of Lae or the Lae Chamber of Commerce and Industry. 
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INDIVIDUALISATION OF CUSTOMARY TENURE AND 
MAORI AGRICULTURAL DEVELOPMENT  


 
Tanira Kingi 


Institute of Natural Resources 
Massey University 
NEW ZEALAND 


 
The “individualisation” of traditional Maori land tenure 140 years ago not only 
helped to expedite the sale and confiscation of large areas of Maori land, but also 
laid the foundation for the demise of Maori agriculture. Before the introduction of 
the Native Land Act in 1862 and the establishment of the Native Land Court in 
1865, Maori had shown remarkable adaptation to temperate agriculture under 
“traditional” land tenure systems. Farm produce was grown cooperatively and 
communally and the adoption of new technologies introduced by the colonial 
settlers enabled Maori to produce the majority of food crops consumed 
domestically and exported to Australia.  
 
The current situation is bleak in comparison. Maori currently own less than 6% 
of New Zealand’s land area under the status of “multiply-owned Maori land”, 
with a large proportion of this land administered under “corporate”-styled 
ownership structures that are costly to run and sluggish to operate. The majority 
of these organisations’ owners do not live on their ancestral lands and have 
limited involvement in the day-to-day farming operations. Although these 
organisations collectively make a significant contribution to New Zealand’s 
economy, for many Maori their involvement in the agricultural industry has 
been reduced to the status of “absentee landowner”.  
 
This paper explores the land tenure problems facing the owners of multiple-
owned Maori land today and the limitations of the current land tenure system 
and ownership structures to meet the cultural, social and economic needs of the 
owners. The paper also describes the key factors of the traditional Maori land 
tenure system that enabled Maori in the 18th century to move from subsistence 
growing to commercial agricultural production with relative ease and tracks the 
subsequent breakdown of Maori land ownership and economic activity since the 
introduction of the 1862 legislation.  


 


INTRODUCTION 


The apparent ease with which the New Zealand Maori in the early 1800s shifted from 
subsistence crop growing to commercial agriculture was remarkable. While a 
combination of several factors contributed to this, three are prominent. First, Maori had 
acquired a thorough knowledge of crop husbandry over many generations of growing 
subtropical crops in a harsh temperate climate. Second, the traditional social structures 
encouraged entire family groups to farm communally. Third, the flexibility of the 
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traditional land tenure system allowed individuals to negotiate suitable areas of land 
from the tribal owners for commercial agriculture. New technologies introduced by 
traders and settlers allowed Maori to grow food and fibre products throughout the 
country and to expand into food processing and eventually exporting to Australia.  
 
By the 1860s, however, just over 40 years since the first plough was bought to New 
Zealand, Maori agriculture was in trouble. Expectations of land ownership by settlers 
placed pressure on the fledgling New Zealand Government to accelerate land alienation. 
Within 20 years of the signing of the Treaty of Waitangi, legislation was passed that 
would dramatically affect Maori social and economic development.  
 
Today, the remaining area of Maori land (or multiple-owned Maori land) is around 1.5m 
hectares and is governed under absentee owner structures such as the Trust or 
Incorporation (also referred to as Maori Authorities). Representatives are elected to 
committees of management or appointed as trustees to administer the land on behalf of 
owners, who can number in the thousands. While the family-owned farm is still the 
predominant ownership structure in New Zealand’s agricultural industry, Maori 
landowners in contrast have little choice but to use structures that have proven ill-suited 
to the vagaries of a bio-physical industry.  
 
Large numbers of Maori Authorities function at a level well below their non-Maori 
counterparts. Decision-making for committees and trustees can be ponderous, reflecting 
the insufficient level of expertise on boards, and the costs of administering these 
organisations are disproportionately high. Maori are underrepresented in all aspects of 
the industry, with the exception of landowners and unskilled labourers, even though the 
aggregated contribution from Maori land in some industry sectors is considerable.  
 
Land is central to the identity of Maori and the expectations of landowners who are no 
longer able to live or work on their ancestral lands are immense. Traditional values still 
exist among landowners. Added to the economic objectives of managing a commercial 
farm, the elected representatives of these organisations face the daunting task of 
attempting to meet the complex and often conflicting goals of their owners.  
Employment difficulties and the cost of surviving in urban cities has forced many 
families to consider moving back to their rural areas in the hope of finding work. This 
‘rural drift’ is further complicated by the rise in the number of Maori making lifestyle 
choices to return to their turangawaewae (ancestral lands).  
 
This paper gives a description of both the historical context of Maori land development 
and the current situation. The section on Maori agriculture, while brief, provides a fairly 
concise picture of Maori economic activity in the fledgling New Zealand colony. 
Traditional land tenure and property rights systems are described in detail in the 
following section. The precision involved in identifying and delineating ‘private’ 
property under the traditional system ironically laid the foundation for its displacement 
under the Western registration system introduced in 1862. An overview of the main 
legislation affecting Maori land is presented in the next section, and the final section 
describes the current situation, providing statistics on land area and structures as well as 
an outline of the social and cultural issues facing the owners.  
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THE ORIGINS OF MAORI AGRICULTURE  
Pre-European Maori grew several subtropical crops, brought with them to New 
Zealand, including the sweet potato or kumara (Ipomea batatas), yam (Dioscorea alata), taro 
(Colocasia antiquorum) and the gourd (Lagenaria vulgaris) (Best, 1925). The main crop was 
the kumara, but it was not suited to all areas of New Zealand and growing was restricted 
to the northern most regions of the two main islands.  
 
The difficulty of growing kumara in a harsh environment developed in Maori crop 
husbandry skills that would prove useful when European crops were introduced in the 
1770s. Over the centuries the number of varieties of kumara increased to over 80, and 
each of these required intense planning and crop management to harvest a crop. The 
growing of kumara was surrounded by elaborate ritual (tapu), and to produce these crops 
required meticulous planning along with the concerted effort of the whole tribe.  
 
Potatoes and the pig were first introduced into Doubtful Sound (South Island) by James 
Cook, in 1773. Widespread adoption of the potato as a substitute for kumara was quickly 
established throughout the country. As the spread of the introduced crops and livestock 
increased, so too did the adoption of iron tools replacing traditional cultivation tools 
such as the ko and timo (grubbing sticks).  The apparent ease by which Maori in the early 
1800s adopted new methods of farming has been attributed to the skill and 
determination developed over many hundreds of years to grow crops ill-suited to New 
Zealand’s harsh environment, such as the kumara (Alley and Hall, 1941).  
 
Two events were responsible for the ‘Westernisation’ of Maori agriculture. 
Establishment of the first mission in 1814 at Rangihoua, Bay of Islands, by Samual 
Marsden was one, and the second event was the conversion of the Nga Puhi chief 
Ruatara to Christianity. Ruatara, who became Marsden’s ardent supporter, visited 
Marsden’s farm in Parramatta, NSW, Australia and travelled widely on European 
vessels (Hargreaves, 1966)).  Ruatara’s passion for his new found interests in farming 
and Christianity affirmed the pervasive belief among missionaries that the true value of 
agriculture was as a “civilising agency”.  Marsden introduced cattle, horses and sheep to 
New Zealand in the 1820s, and the first plough was introduced by John Butler, an 
Anglican missionary in Kerikeri in the same year. Butler and Thomas Kendall, a fellow 
missionary, were signatories to the first land sale in New Zealand when the Anglican 
Church missionary paid 48 axes for 13,000 acres of land at Kerikeri from another Nga 
Puhi chief, Hongi Hika, on 4 November 1819 (Sinclair, 1988).  
 
The rapid expansion of Maori agriculture and trade kept pace with the growth of the 
fledgling New Zealand colony. By 1830 there were an estimated 1,000 Europeans in New 
Zealand, and by 1838 this had increased to 7,000 (Sinclair, 1988). The whaling industry 
had allowed many Maori to travel to Sydney and other countries as whalers and 
seaman, and they returned with a greater knowledge of the wider world. Many chiefs 
like Hongi Hika established valuable trade links as a result of invitations to England.  
 
In other parts of the New Zealand, expansion into agriculture by Maori continued at an 
unabated rate between 1830 and the mid-1850s. Most of the coastal shipping in the 
North Island was under Maori ownership as was a large proportion of the food sold 
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locally and exported to Australia.  By the late 1840s wheat growing had become a major 
agricultural activity in most areas of Maori settlement throughout New Zealand and the 
construction of dam-operated flour mills was prolific during this period. Between 1846 
and 1860 37 mills were built for Maori owners in the Auckland province (Hargreaves, 
1961) and 20 mills were built in the Southern North Island (Hargreaves, 1962).  Much of 
this development was encouraged and funded under Governor Grey’s ‘sugar-and-flour’ 
policy which also included the appointment of an Inspector of Native Mills in the early 
1850’s (Hargreaves, 1961).  
 
As early as 1842, Bishop Selwyn claimed that the English people at Nelson were almost 
entirely dependent upon native supplies and was surprised at ... “the enthusiasm of the 
native for the commodities, ideas and economic methods of the pakeha ….” (Firth, 1959:449). Ten 
years later the Surveyor-General reported to the Government that  “the natives were 
‘improving’ in respect to the acquisition of property and that they seem to have started with an 
energy quite surprising in the pursuit of gain…” (Holmes, 1909 cited in Firth, 1959: 450). 
 
William Swainson (1859), gives an often-quoted account of Maori activity in the Bay of 
Plenty during the 1850s: 


 
In 1857, The Bay of Plenty, Taupo and Rotorua natives [Te Arawa and Tuwharetoa 
tribes] of around 8,000 people had upwards of 3,000 acres of land in wheat, 3,000 acres in 
potatoes, nearly 2,000 acres of maize, and upwards of 1,000 acres of kumara. They owned 
nearly 1,000 horses, 200 head of cattle, 5,000 pigs, 4 water-powered mills, and 96 
ploughs, as well as 43 coasting vessels averaging nearly 20 tons each, and upwards of 
900 canoes. In the course of the same year the Ngati Porou from East Cape to Turanga 
supplied 46,000 bushels of wheat to the English traders, at a value of 13,000 pounds 
(Swainson, 1859: 65).  


 
According to Captain Gilbert Mair, who had a long association with the Te Arawa 
people in Rotorua, about 20 of the 43 vessels mentioned above belonged to Te Arawa.  
This level of activity was not confined to the North Island, and in 1860 according to the 
official statistical return, a sub-tribe of the Ngai Tahu of Canterbury in the South Island 
numbering approximately 480 owned 205 horses, 214 head of cattle and 197 pigs, and 
had 51 acres of wheat and 56 acres of potatoes under cultivation (Firth, 1959: 449).  


Success of the Maori farmer 
Maori involvement in the development of New Zealand’s farming industry illustrates 
the relative ease by which they adapted from subsistence agriculture to commercial 
farming. Any suggestion that the Maori were by nature incapable of the effort needed 
for successful farming conflicted with the overwhelming evidence to the contrary. 
Communal farming was the natural and preferred system, and it proved highly 
successful. Increasing pressures of colonialism to individualise property and to replace 
the values of tribal reciprocity and community with independency and self-sufficiency 
were temporarily delayed by the tribal unity imposed by the communal farming effort.  
 
The foundation for Maori agricultural accomplishments were laid in the period prior to  
1840 where much of the contact between Maori and European focused on the trader and 
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the missionary. While the cumulative acquisition of new technologies and cultural 
accessories produced changes in the structure of Maori society, the organisation of 
economic activity was still based on traditional tribal structures.  The signing of the 
Treaty of Waitangi in 1840 provided the first major impact on Maori society as this 
period represents the beginning of the colonisation of New Zealand and the start of a 
deliberate, systematic movement to settle the country. The settler differed markedly to 
the trader and missionary in that the settler brought with them the arrogant tenacity to 
subdue the country for their own individual gain.  As colonialism gained momentum 
and more land was alienated for settlement, the days of the successful Maori farmer 
were numbered.   
 
Acknowledgement of this success was more prevalent over 100 years ago that in recent 
times as demonstrated by The New Zealander in 1856 which referred appreciatively to the 
Maori as ”landholders, farmers, graziers, seamen, shipowners, labourers and artisans”’ (Alley 
and Hall, 1941: 22).  The economic success of Maori in the early development of New 
Zealand secured their place in the new society along side that of the European trader 
and settler. Conventional history, however, has perpetuated the misconception that 
Maori lacked industrial endeavour and that land was at risk of being left idle or farmed 
for subsistence and therefore taking control was to the advantage of New Zealand. 
Gordon McGlaughlin, the former editor of the New Zealand Journal of Agriculture says:  
 


Depressed prices and then the land wars brought to an abrupt end the Maori adaptation 
to temperate farming in the context of a market economy – an adaptation which was an 
extraordinary feat measured against the performance of other New World races facing the 
onslaught of European discovery and expansion. The confident pride with which the 
Maori had farmed in Northland, Waikato, Bay of Plenty, and the King Country in the 
1840s and 50s and fed the pakeha settlers has never been hailed enough historically 
among pakeha (McLaughlin, 1981: 71).  


CUSTOMARY MAORI LAND TENURE  


Maori land, prior to the introduction of a system of deed title and registration in 1862 
with the Native Land Court, was owned collectively by iwi (tribe), hapu (sub-tribe) and 
whanau (extended family). These tribal structures still exist today, and the largest 
communal unit in Maori society is the iwi: a political grouping that comprises several 
hapu, each recognising descent from an eponymous ancestor(s). The hapu is a sub-tribe 
that shares social, political and geographic ties and operates as a cohesive unit. A hapu is 
in turn made up of several whanau, the smallest and basic unit of Maori society.  
 
Establishing claims to land ownership by the early Maori settlers was done by the 
custom of taunaha whenua (bespeaking the land). The right of discovery (whenua kite hou) 
was subsequently confirmed by settlement and occupation and transformed into take 
tipuna (ancestral right). Other rights to land included right of conquest (take raupatu) and 
right of gift (take tuku) (Sinclair, 1975; Kawharu, 1977).  
 
Contrary to popular belief, Maori land was not owned communally in the sense that 
every member of the community had an equal right to use, occupy or dispose of land. 
Title to the land was supported by occupation known as ahi ka (lighted fire). The 







 6


occupancy and use of any resource was the prima facie evidence of ownership by Maori 
and also the foundation for individual and group property rights. Land was held in 
common and neither groups nor individuals had exclusive rights to possession apart 
from a claim of temporary use. The rights of the individual to an equal share of the 
community’s resources was recognised by allocating access or occupation rights to those 
resources. These rights were sanctioned by the community and could not be taken away 
without the authority of the community that assigned them. These individual rights were, 
however, subordinate to the interests of the community and could be revoked at any time.  
 
The influence of the tribe as a whole prevailed over any portion of land held by 
individual members. No action of any member affecting that land was valid unless 
ratified by tribal opinion. No matter what rights a person had to a particular area of 
land, they could not dispose of them to others unless this was in accordance with tribal 
policy. The tribal chiefs, or rangatira, was not only regarded as the spokesperson, but 
also the trustee, guardian and protector of their interests. The status of chief did not 
grant a superior right to the land, to sell or claim as his own over others of his tribe, 
unless the authority to do so had been conferred on him by his tribe. Rangatira would 
normally have individual rights in particular areas of land derived from ancestors, and 
could also possess claims in land held in common with other tribal members. However, 
as the rangatira their influence over tribal decisions in relation to land was significant. 
 
With Maori land there was an individual right of occupation, but only a communal right 
of alienation. Shortland explains:  
 


The holdings of individual cultivators are their own as against other individuals of the 
community. No other individual – not even the chief – can lawfully occupy or use any 
part of such holding without the permission of the owner (Shortland, 1882: 90).  


Exchange and enforcement of property rights  
Exchange in the pre-European Maori society was primarily ‘gift exchange’, with the 
expectation of eventual reciprocity. Gifts of land were given for many reasons including 
appreciation of assistance in war.  
 
Neighbouring tribes agreed to use land in common for food production. In many cases a 
rahui (mark to warn against trespass and protected by tapu) would be erected to indicate 
their temporary rights. Temporary use of land was commonly given to visiting tribes, who 
in exchange would donate surplus food produced. Land was also temporarily allocated 
where the visiting tribe contributed to the fighting strength of the host tribe. 
 
Memorising minute details of the land, because of the lack of documentation, was the 
Maori method of certifying title to land. Tribal elders and tohunga (expert) knew every 
prominent natural feature and relationship of these features within the land area. This 
intimate knowledge was important, particularly where outside tribal groups held title to 
land within the boundaries of the tribe. Every block of land was named and carefully 
delineated by natural boundaries and topographical features.  
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Stone or wooden markers (pou rahui) were used and protected by strict tapu.  
 


Rahui were warning signs indicating private property. Sub-tribal and family boundaries 
had to be more clearly defined. Thus flat stones were laid edge to edge around a family plot 
in the plantation. The same purpose was served by a path cut between holdings, a series of 
carved posts dividing a plantation or a tract of bush. Family homes were ringed with small 
wooden fences or paths. Fishing grounds were subdivided by natural or artificial features of 
cross bearing. Most youths from senior families were given a thorough instruction in 
boundary lore as a major part of their education. They began with the details of the interests 
held by their immediate kin and progressed to a general knowledge of tribal interests. 
Instruction included tours of the land, and as with all lessons it had to be perfectly 
memorised (Best, 1924). 


 
Every natural feature of land bore names that spanned centuries of occupation. 
Customary title to land involved the right of descent and occupation. Therefore the ability 
to recite the place names, traditional food-gathering places, battle sites, burial sites, the 
genealogical descent from the original founders, and accounts of internal disputes of 
ownership were all important in determining the rights of the owners. This knowledge 
was passed down through the generations as proof of ownership. 
 
Individual titles to resources were carefully defined. Although at the tribal level 
ownership included expansive areas, property rights at the individual level could be for 
an allotment of part of an asset. An individual, for example, could share title to a tree with 
a number of others, i.e. one subject to bird snaring another title to the fruit. Titles were 
commonly allocated to the head of a family, who extended the rights to other members. 
The responsibility of trusteeship of the title, however, remained with the family head. 
Rights of individuals varied within a tribe based on their specialty. A tohunga whakairo 
(expert carver), for example, would hold considerable title to resources within the village, 
but insignificant rights to agricultural or fishing resources. Food would be bought to him 
in exchange for the services of carving. 


INDIVIDUALISATION OF TENURE: MAORI LAND LEGISLATION  


Legislation effecting Maori land exceeds 270 separate Acts of Parliament. The primary 
focus of the early pieces of legislation from the signing of the Treaty of Waitangi in 1840 
to the turn of the 20th century was on the individualisation of communal ownership into 
a form recognisable under English common law. One of the most influential pieces of 
legislation that impacted on Maori society was the introduction of the 1862 Native Land 
Act, which was subsequently replaced three years later. The two objectives of the 1865 
Native Land Act were to determine and record the titles of Maori customary land and to 
lay the foundation for the establishment of the Native Land Court.1 The Act’s preamble, 
authored by Chief Judge Darton Fenton, stated that its objective was “to encourage the 
extinction of (native) proprietary customs”. While the 1862 Act referred to tribes and 
communities as well as the Treaty, the 1865 Act’s emphasis was on the individualisation 
of title.  
 


                                                      
1 ‘Native’ was changed to ‘Maori’ Land Court in the Maori Purposes Act, 1947 
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The focus on the individualisation of Maori title was symbolised in the ’10 owner rule’ of 
Section 23 of the 1865 Act, which stated that a Certificate of Title could be issued to no 
more than ten owners. Communal Maori title was incompatible with this arbitrary rule, 
but the consequences were even more disastrous as the Act allowed land purchasers to 
speed the process of alienation once they had acquired ten names. As the Court system 
was ill-equipped to confer the authenticity of the names, the system was open to abuse. 
In many cases the legitimacy of those named on the title to their right of ownership was 
rarely brought into question by dishonest agents. Thousands of hectares of land were 
unscrupulously purchased from Maori under this system (Mackay, 1888; Gilling, 1994).  
 
In cases where the actual owners were consulted, Section 23 gave authority for any 
‘owner’ to bring tribal land before the court to establish a collective title. The tribal 
understanding in these cases may have been that the nominated owners were kaitiaki 
(guardians); in legal terms, however, they were the absolute owners and were free to 
dispose of the land however they wished.  Section 23 also opened the way for tribal 
rivalry, as it was not uncommon for land with a history of neighbouring tribal disputes 
to be registered and sold by one or two individuals before another claimant could object 
to its alienation (Asher and Naulls, 1987). In a society where tribal knowledge was 
stored and passed between generations orally, the foundation to hold title to land was in 
the memorising of minute details. This traditional ‘recording system’ was undermined 
by the introduction of the 1862 Act and encouraged rash selling by Maori intent on 
exhibiting to neighbouring iwi their ‘right’ to land by selling it.  
 
The consequences of the ’10 owner rule’ can still be seen today where members of an iwi 
who believe their family has a legitimate interest in a block of land do not appear on the 
list of owners of an Incorporation or Trust. In response to objections by Maori to the ’10 
owner rule’, the Native Land Act, 1867 required the names of all other owners (in 
addition to the ten owners on the title) to be registered in court and endorsed on the 
back of the Certificates of Title, and the 1873 Native Land Act introduced a Memorial of 
Ownership to replace the Certificate of Title.  
 
While the change in the 1867 Act was instrumental in preventing the disposal of large 
areas of land without the consent of the tribe, it was not implemented by Chief Judge 
Fenton, who believed that the policy of the Native Land Court should be to eliminate 
communal ownership. The 1873 Act created further inequities by all members of a block 
being granted proportional shares with the right to dispose of them as they wished.  
 
Although the period from 1865 to the early 1900s saw a number of amendments to the 
governing legislation, the intention of the legislation did not change significantly from 
that expressed by Dart Fenton in the 1870s. By the time the 1953 Maori Affairs Act was 
introduced, the emphasis of the law had moved toward the retention of Maori land. The 
1953 Act contained major provisions to simplify land titles and facilitate the use of Maori 
land that had been found to be uneconomic. An ‘uneconomic interest’ was defined as 
having a value of less than £25, and consequently the court was given wide-ranging 
powers to vest uneconomic interests in the Maori Trustee (also established in 1953), who 
could purchase the interests from the owners without their consent. Not surprisingly 
this action was strongly resented by Maori, as the only restriction on selling their 
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interests was that they could only be sold to another Maori but this provision was over-
turned in the succeeding 1967 legislation.  
 
The controversial Maori Affairs Amendment Act, 1967 was derived from the Pritchard 
and Waetford Report of 1965. It made several recommendations for the ‘better use’ of 
Maori land in an attempt to curb the problems associated with the increasing 
fragmentation of title. Land with less than four owners was automatically (and 
compulsorily) declared European land. Compulsory acquisition by the Maori Trustee of 
uneconomic interests was expanded to include purchasing land with a valuation of £50 
or less. Owner interests in an incorporation under this Act were converted to shares, 
effectively severing a family’s traditional links to specific sites of land. Incorporation 
lands were given the technical status of general land in an attempt to make them ’more 
businesslike’.  
 
The most damaging components of the Act were contained in Sections 152 and 155, 
which allowed the Maori Trustee to sell land to the lessees, who in the majority of cases 
were pakeha. Justification for this recommendation was that Maori owners would never 
be able to resume ownership of such lands as the compensation payable for 
improvements would always be too expensive (Prichard and Waetford, 1965) 
 
By the time the Ture Whenua Maori Act (also referred to as the Maori Land Act) was 
introduced in 1993, Maori land had been reduced to close to its current area of around 
1.6 million hectares. In addition to this Act emphasising the retention of Maori land, it 
also promoted the occupation, development and utilisation of that land for the benefit of 
its owners and their descendants. New forms of management structures were created to 
allow whanau and hapu to manage their land interests more communally, and provisions 
were put in place to encourage papakainga housing (residential homes on Maori land) 
and the occupation of multiple-owned blocks of land without the necessity for partition 
orders.  
 
Shares in a Maori Incorporations are now declared to be ‘interests in land’, thus 
reversing the Maori Affairs Amendment Act of 1967 that severed the link between 
Incorporation shares and turangawaewae (ancestral land), and restrictions on the 
activities of the Incorporation have been reduced to allow land purchased by the 
Incorporation to be categorised into General Land (land held in the Land Transfer 
Office) or Maori Freehold, which is not bound by the regulations of the Ture Whenua 
Act.  


Maori Land Court 
The Maori Land Court (originally the Native Land Court) has played a pivotal role in 
the shaping of the country and remains one of the central institutions in New Zealand’s 
race relations. There has been a great deal of criticism of the conduct of the Court, 
particularly its role in facilitating the Crown purchase and confiscation of Maori land in 
the 1860s (Gilling, 1994). It was also criticised for its part in orchestrating the complex 
land tenurial system by which Maori held on to an ever-diminishing amount of land. 
Professor Hugh Kawharu referred to the Court as ‘a veritable engine of destruction for any 
tribe’s tenure of land, anywhere’ (Kawharu, 1977: 15).  
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While the Maori Land Court is referred to as a ‘court’, it is technically a specialist 
tribunal with limited jurisdiction. It has no authority to determine whether there are 
Maori rights to land and/or whether the land in question is Maori land. Difficulties have 
arisen from the failure of the Court to determine and identify the rightful owners or to 
even record the basis for any selection or settlement. Incidences where individuals at the 
time of determining ownership submitted more than one name under various aliases is 
not uncommon. This seemingly innocuous act has been the sole cause of immeasurable 
frustration for the administrators of Trusts and Incorporations, who spend many 
thousands of dollars annually in effort to track down shareholders/owners who may 
have never existed.  


History of the Maori Authority (Trusts and Incorporations) 
The Maori Incorporation dates back to the early 1930s with legislation introduced by Sir 
Apirana Ngata, Minister of Maori Affairs in the Liberal government. Ngata introduced 
the Maori Land Development Scheme in response to the enormous social and economic 
problems facing the Maori in the early 1900s. Population census statistics in 1926 
showed that in less than 70 years since the peak of Maori agriculture, the majority of 
Maori were employed as farm labourers and the number of Maori actually farming their 
land was very low (Ishida, 1966: 16).  The MLD Scheme provided government assistance 
to Maori landowners to amalgamate land titles into a single administrative structure.  


Sir Apirana Ngata saw the organisational structure as a way to overcome the limitations 
of multiple titles by providing as a mechanism to organise community-owned land 
resources and facilitating the selection of the most capable members of the Maori 
community to manage the farming business (Ngata, 1946). As mechanisms to develop 
Maori land, the MLD Scheme and the Maori Incorporation were successful: Maori land 
development increased from approximately 60,000 acres in 1930 to over 400,000 acres by 
1959 (Hunn, 1960:144).  
 
Additionally, the Maori Incorporation was introduced to overcome what retired Maori 
Land Court Judge Norman Smith describes as the complex deficiencies of multiple 
ownership (Smith, 1941). The ‘incorporation’ of several blocks of land into a single legal 
entity under the control of a ‘committee of management’ elected by the owners allowed 
the Incorporation to act in a similar manner as the joint stockholder company. The 
benefits of the incorporated body of land, which included improved management and 
the capacity to access debt capital, outweighed the tendency for extreme fragmentation 
of shares through succession —or so some believed.  
 
The problems of an increasing number of landowners with decreasing interests in the 
land are indeed complex. Decision-making among a large number of landowners is 
difficult, especially when there could be several thousand owners for a 2-3,000 hectare 
property. Traditional systems of Maori ownership where rights of occupation and use 
were allocated to individuals are quite distinct from multiple ownership. The most 
insidious consequence of the latter system is fragmentation of title, where individual 
interests to land are divided among succeeding generations of owners.  
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While the Maori Incorporation or Trust has managed to introduce a system of 
governance that allows land to be developed, managed and alienated, the complex 
deficiencies of multiple ownership still persist today.  


CURRENT SITUATION WITH MAORI LAND AND MAORI AGRICULTURE 


The current estimate of the area of multiple-owned Maori land is approximately 1.515 
million hectares, or 5.5% of the total New Zealand land area of 26.9 million hectares. 
Table 1 shows the distribution according to Maori Land Court Districts (see Appendix 1 
for map showing districts). The largest concentrations of Maori Trusts or Incorporations  
are on the East Coast of the North Island (Tairawhiti) and the Bay of Plenty and Central 
Plateau (Waiariki) districts.  


Table 1: Area of Maori land by Maori Land Court District (hectares) 
Maori Land Court 


District 
 


Total Land Area Total Maori Land % of Total Land % of Maori 
Land 


 
Tokerau 


 
 1,732,192 


 
 139,873 


 
8.07 


 
9.23 


Waikato-Maniapoto  2,156,583  143,388 6.65 9.46 
Waiariki  1,936,270  426,595 22.03 28.16 
Tairawhiti  1,169,091  310,631 26.51 20.50 
Takitimu  1,936,492  88,608 4.58 5.85 
Aotea  1,284,284  334,207 26.02 22.06 
Te Waipounamu  16,715,185  71,769 0.43 4.74 
TOTAL 
 


 26,930,097  1,515,071   


Source: Te Puni Kokiri, Maori Land Information Database (1996). 
 


The vast majority is administered under one of the four trust structures (not including 
the Maori Trust Board), with an approximate area of 860,000 hectares or 58% of the total 
area. The Maori Incorporation has 13.7% of the total area (207,156ha) and almost 19.4% 
(293,886ha) has no formal organisational structure (Table 2). The remaining area is either 
not surveyed or is administered under other structures. 
 


Table 2: Area of land by ownership structures in Maori Land Court District (hectares) 


 
Maori Land Court 


District 
 


Ahu 
Whenua 


Trust 


Incorporation Other1  Total Maori Land


Tokerau 60,523 6,417 72,932  139,873
Waikato-Maniapoto 69,430 16,000 57,957  143,388
Waiariki 205,391 42,629 178,575  426,595
Tairawhiti 139,802 119,754 51,074  310,631
Takitimu 51,719 22,353 14,537  88,608
Aotea 176,193 3 156,5882  334,207
Te Waipounamu 47,129 0 24,6413  71,769
TOTAL 
 


750,187 207,156 556,304  1,515,071


Source:: Te Puni Kokiri, Maori Land Information Database (1996). 
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1 This category includes land without a formal structure (293,886ha or 19.4% of total Maori land); Whanau 
Trusts (87,840 or 5.8%); Maori Trust Boards (66,347 or 4.4%); land not surveyed or under customary 
ownership (83,986 or 5.5%); other trusts (25,669 or 1.8%). 
2 A large proportion of this area (61,455) is under Maori Trust Boards in this region. 
3 The area, under the control of the Ngai Tahu Trust Board, has increased since the date of these statistics.  
 
Identifying the utilisation of Maori land on aggregate is difficult because the records 
from the Maori Land Court are incomplete. The best estimate to date is from a 1997 
Business and Economic Research Limited (BERL) report to the Ministry of Maori 
Development. Table 3 shows land use taken from data collected by the Federation of 
Maori Authorities from a survey of 633 Maori Incorporations and Trusts, plus data from 
blocks administered by the Maori Trustee. 
 


Table 3: Maori land utilisation (hectares) 


 
MLC District  
 


Agriculture  Forestry Urban  Total Maori Land


Tai Tokerau 124,120 11,830 127  136,077
Maniapoto 99,129 5,588 930 105,646
Waiariki 187,155 151,568 1,790 340,513
Tairawhiti 167,180 61,778 956 229,914
Takitimu 32,191 7,412 10,856 50,459
Aotea 95,640 5,902 219 101,761
Te Waipunamu 12,859 11,107 4,024 27,989
TOTAL 
 


718,273 255,185 18,902  992,359


Source: Rose et al. (1997).  
 
In addition to the 992,359 hectares in Table 3, the remaining Maori Authorities not 
included in FoMA’s survey had agriculture (136,448ha), forestry (12,520ha) and urban 
(9,509ha). Blocks with no administration had an additional 352,176 hectares in 
agriculture.  The area in agriculture (including horticulture) 1,206,896ha, forestry 
267,705ha and urban assets 28,400ha give a total area of 1,503,0112 hectares.  


PROBLEMS OF MULTIPLE OWNERSHIP 


The absentee owner  
Traditionally, the right to land carried with it a reciprocal obligation in the community 
to recognise that right. The 1865 legislation, however, saw that those individuals with 
legally defined rights in the land no longer found themselves with the obligations from 
which these rights were derived. The right to sell an interest in land, once proof of 
descent from the original owners, was established in the Maori Land Court usurped 
traditional obligations. Owners no longer needed to occupy the land, consult with other 
owners or be responsible members of the tribe to exchange an inherited interest for 
individual gain. Community membership and responsibility were superseded by proof 
of descent as the single most important element in determining the right of ownership.  
                                                      
2 This figure is not consistent with the total land area in Tables 1 and 2 owing to the difference in data 
sources. 
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The vast majority of Maori landowners will never occupy the land nor derive a 
livelihood from it, with the exception of the few who lease land for their own use or 
those landowners who are also employees. Although landowners are likely to receive 
cash dividends and grants, for many owners the benefits of the organisation’s activities 
are general and communal. The sense of identity derived from genealogical descent, 
which is the criterion for membership, is all-encompassing as is the overriding objective 
of land retention by the present generation in order to hand it on to their heirs and 
successors intact. 


Absentee owner organisations 
Recent research commissioned by the Ministry of Agriculture and Forestry has 
identified several key problems associated with Maori farming under the Trust or 
Incorporation structure. A survey of farm consultants found that the restrictions of the 
land tenure system associated with multiple ownership and the ‘committee system’, 
necessary under the Trust and Incorporation structures, are a major impediment to the 
performance of these organisations (Kingi et al., 2001).  
 
Owners elect representatives democratically, and as such the final makeup of the 
committee often reflects the political interests of large families wishing to maintain 
control of the organisation as much as the appointment of individuals with the best mix 
of skills to oversee large complex organisations. One of the main factors contributing to 
these organisations’ poor performance is related to the lack of skill of the average 
committee member/trustee to juggle their responsibilities as the director of a farming 
business on the one hand and their whanau interests on the other.  
 
Recent comparisons between Maori and non-Maori farms on the East Coast of the North 
Island have identified dramatic differences in productivity levels, financial performance 
and land use efficiency (Hayes, 2000). In several key areas, Maori farmers were 
significantly under performing. The comparisons were made between farms in the same 
region, although the Maori farms were much larger in size (average Maori 2,200ha cf. 
640ha non-Maori), and all of non-Maori farms were owner-operators or family 
businesses.  
 
Comparisons of this nature have several shortcomings, given the differences in 
ownership and organisational structures, the relevance of single enterprise measures of 
productivity and profitability, and the limitations of standard farm performance 
measurements that overlook cultural/social factors. Nevertheless, the findings of this 
research are consistent with previous studies (Ward, 1958; Ishida, 1966; and Thorpe, 
1976) on the performance of Maori farming organisations which indicates an underlying 
weakness in the viability and sustainability of these structures. In terms of the 
overriding purpose of the structures, i.e. amalgamation of uneconomic interests or 
retention in Maori ownership, they have been successful. However, 70 years later these 
organisations are facing immense pressures to meet multiple and often conflicting 
objectives (Kingi and Maughan, 1998).  
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The focus of landowners 
Research carried out with Maori farming groups and shareholders of Maori Authorities 
has identified a range of factors that landowners use to judge the success of these 
organisations. White (1997) found that landowner expectations were very high for an 
Incorporation to play an active role in supporting tribal development by providing 
community grants, supporting marae (meeting houses), generating employment 
opportunities by investing into local businesses, employing Maori, and so on. 
Additionally, the ability of an organisation to meet its social and cultural objectives was 
based on several factors that included retention and guardianship of the land as well as 
unimpeded owner access to the land.  
 
The cultural values intrinsic to Maori society have a significant influence on the make-up 
of Maori landowners. Maori farming groups in several regions of the North Island found 
that although farm management issues were the focus of regular meetings, kinship 
(whanaungatanga) between members is one of the key elements that binds the group and 
that a focus on production or financial objectives, while important, does not override the 
significance of retaining other values (Kingi, 2000 and Kingi, 2000b). The strong 
connection to their ancestral lands brings with it the responsibility of care and 
guardianship (kaitiakitanga) and the importance of maintaining the family’s (whanau) 
connection by encouraging participation in a wide range of activities and helps create an 
environment that strengthens identity (mana whenua).  Two overriding values have been 
identified: enhancement (whakapiki tangata) and self-determination (mana Maori). These 
outcomes are underpinned by the following principles or values: unity 
(whakakotahitanga), commercial viability (mahi haere ahuwhenua), stewardship 
(kaitiakitanga), kinship (whanaungatanga) and control (mana whenua). These principles and 
values are not specific to Maori land and are consistent with those identified in Maori 
health research (Kingi, 2000).  


The constraints of multiple ownership 
Initiatives by Maori landowners to overcome the constraints of multiple ownership and 
the limitations of absentee ownership structures have started to increase in number in 
recent years. Many of these initiatives have focused on bringing together or 
amalgamating existing organisations into alternative structures to reduce administration 
costs and to capture scale benefits (Te Roopu Waka Hou, 1996) and to improve their 
ability to provide wider benefits to shareholders and beneficiaries (Waimarama Maori 
Committee, 2001).  
 
The Waimarama aggregation project, which is currently in progress, aims to bring 
together 3,500 hectares with over 2,360 owners. Most of the land blocks are leased (many 
due to expire) to pakeha farmers or are under an Incorporation structure. The owners 
recognise that the land is under-utilised in its current fragmented state, but there is 
tremendous potential to contribute to the economic, social and cultural needs of the hapu 
if a ‘collective’ approach is adopted. A key point in this project is the emphasis not only 
on the amalgamation of land titles and structures, but also on ‘cultural aggregation’.  
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It is because we are Maori that we have any traditional rights at all and that includes 
land interests. We have a unique heritage that brings with it certain cultural rights and 
obligations…..Returning these lands to the protection of our cultural estate is an 
affirmation of our cultural heritage. (Waimarama Maori Committee, 2001: 6).  


 
The establishment of a structure that incorporates Maori values is critical to capturing 
and retaining the support of the landowners.  Other initiatives have been less successful 
due in part to the perception of the landowners of a loss of mana whenua (control over 
land) as a result of land titles being removed from the 5 or 6 original structures and 
incorporated into a single over-arching organisation (Te Roopu Waka Hou, 1996).  In 
this case, the benefits of scale and leverage, did not sway the owners to change.   
Nevertheless, the desire for improvement, for many landowners is unremitting. The 
essence of these initiatives and many others like them is on developing structures that 
not only improve economic benefits but also allows the owners to re-establish their 
relationship with their ancestral lands.   
 
This emphasis differs markedly from the Land Development Schemes of the 1930s that 
saw land amalgamated to limit the debilitating consequences of title fragmentation and 
alienation by making the land available for farming.  In contrast the landowners of these 
organisations or blocks of land that are already used for agriculture, expect much more 
than just a financial return in the form of share dividends or education grants.   While 
most appreciate that only a small proportion of owners may live or work on their farms, 
there is a concerted effort to regenerate the sense of community lost many years ago. 
 
In summary, the events of the last 140 years since the 1862 legislation have produced a 
curious situation in New Zealand.  Maori are significant landowners, in some regions of 
the country, yet the majority don’t live on their lands. Collectively, their land resources 
make a significant contribution to the agricultural sector, yet Maori are 
underrepresented in almost all sectors of the industry beyond the farmer or farm 
worker.  Prior to 1862 Maori showed that they had the mettle and resources to be 
successful.  But more significantly history shows that many of the factors necessary for 
economic advancement were present in traditional Maori land tenure and social 
structures.  Ironically, the precision and exactness of the pre-European system of 
landownership accommodated the Western registration system too well.  Perfect recall 
of physical boundaries and historical facts surrounding a piece of land provided 
sufficient information on which titles were allocated and fixed for eternity.  Communal 
farming was central to the success of Maori farming in the first part of the 19th century. 
The steady decline in Maori agriculture since the 1865 legislation has been matched by a 
corresponding exponential increase in title fragmentation.  In spite of the limitations of 
the current ownership structures, many Maori are determined to restore the lost sense of 
community that was once built on their turangawaewae.  
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Appendix 1: MAORI LAND COURT DISTRICTS 
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gods. It is very much a human artefact. In so far as males have been the dominating 
members of the community, it is also man-made. Thus, culture is mostly biased 
towards men. 
 
This paper is limited to the role of a Hindu Indo-Fijian woman in land tenure. It 
investigates the land rights and the extent to which a Hindu Indo-Fijian woman has 
access to land. The research questions the Hindu culture and individual human rights 
to elicit the contradiction between the two.  
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I n t r o d u c t i o n 


All humans, in one way or another, rely upon access to land. Land supplies us with 
food, other resources and a place to reside. Recently, the plight of women’s access to 
land has started to receive attention (through UNIFEM and others) and the inequities 
have become a controversial issue. This is so because, women are becoming aware of 
their rights and they have begun to retaliate to the injustice suffered by them in terms 
of access to land. 


This paper only provides a summary of some of the key findings. The case study and 
discussion represented in this paper is limited to Indo-Fijian Hindu women’s access to 
land in Fiji. The reason for focusing on this group of women is that the author herself 
is an Indo-Fijian Hindu woman who has an appreciation of the Hindu religion and 
culture. However, the plight of Indo-Fijian Hindu women is not an isolated example. 
Women’s access to land in regard to other religions and cultures is open for further 
research.  


 
L i t e r a t u r e  R e v i e w 


Religion/Culture 


Hinduism, a fabric of religious and methodological complexity, has a textually 
documented history stretching from roughly 1200 B.C to the present day (Kearns, 
1992 p 189). Hinduism gives priorities to men especially where inheritance of 
properties is concerned. There are many sacred texts and hymnbooks, which provide 
evidence of a long tradition of patriarchy in the Hindu society.  


The Manusmriti (sacred text) is renowned for its misogynist views where women are 
regarded as unfit for independence and needing constant surveillance. The status of 
women is reduced further by their lack of rights over parental properties (land, house 
etc.) as of six sorts: what was given in front of the (marriage) fire, on the bridal 
procession, or as a token of affection, and what she got from her brother, mother or 
father (Gangoli, n.d.).  


Hindu women have been deprived of inheritance from the fourth century B.C. 
(Shameem, 1990 p 53). Property rights of Hindu women are laid down in the 
Dharmasastra (sacred text which makes up the Hindu Law). Out of the sixteen rituals, 
'kirya' (funeral rite) is the last ritual, in which a son secures a place in heaven for his 
father if he performs the funeral rite. The significance of kirya is that it is directly 
linked to the inheritance of family properties. Daughters are excluded from this 
funeral ritual, and by implication they are also excluded from inheriting properties.  







When dealing with partition of properties amongst the children, Manusmriti gives a 
preferential share to the eldest son, with a share to be given to the son of putrika 
(daughter appointed by her father to provide him with an heir in absence of a son), a 
share to dattrina (adoptive son) and to ksetraja (son born of a woman authorised to 
bear a child by someone other than her husband) (Lingat, 1973 p 84). Daughters are 
excluded from inheriting properties. This was further confirmed during the research 
when the author found that the sons mostly inherited properties after the death of the 
parents. Daughters did not receive any share, with the explanation that they are given 
dowry by their parents when they get married. After marriage, it becomes the 
responsibility of their husband to take care of them.  


The Vedas, namely the Rig Veda (x.85) prescribe that a dowry consisting of cows and 
gifts should be given by the father of the bride to the daughter at her wedding to assist 
her in starting her new married life. The custom of kanyadan which is still practised 
today, where the father provides his daughter with clothes and jewellery at the time of 
the marriage and vardakshina, where the father presents the groom with cash and 
kind, represent the essence of the dowry system.  


Status 
Gender is one of the most powerful grounds for the allocation of privileges and 
penalties and it operates within families as well as in all walks of life. In many parts 
of the world, the quest for gender equality has become a vital part of human 
development. Based on the principles of equality and fairness, neither the male nor 
the female should be deprived of the possibility of achieving their full potential (Jalal, 
1998). Regardless of greater awareness, there has been and there still exists significant 
and unacceptable inequality in gender. In many parts of the world, women continue to 
be regarded as inferior to men and are confined to housekeeping and looking after the 
children. This goes on to depict the status of women, within their families as well as 
in the society, as being second class citizens. Women’s lower status in their families 
as well as their limited opportunity to inherit properties can be attributed to the Hindu 
religion and the Hindu culture. 


In most of the Indo-Fijian Hindu families, men are still regarded as the head of the 
household. Some women are never consulted when making decisions for the family. 
In some instances, although women do get consulted, men continue to have the final 
say.  


Farm Labour 
The role of Indian women as farm labourers in Fiji can be traced back to the time of 
indenture, which spanned 1879 to 1916. Under the indenture system, it was contracted 
that women's wage rate would be nine pence a day whereas men would be paid one 







shilling a day (Shameem, 1990.p 199). As time passed, there was more increment in 
men's wages than in women's even though both did the same work of planting, 
weeding and harvesting sugarcane (Shameem, 1990 p 176). However, the increment 
in the women's wages was hardly significant because of rises in prices for goods.  


The low wages of women were based on the fact that they did not work as many days 
as men did and they could not do much physically demanding work. But the fact of 
the matter was that too much was expected of women. Since they were fewer in 
number than men, women were expected to service the men (sexually-often with 
multiple partners) and produce for them in addition to working in the fields 
(Shameem, 1990.p 205). Resultant to this, women's labour was frequently withdrawn 
for the purpose of child bearing. This led to irregularity of their labour on the fields, 
thus victimising them in terms of lower wages.  


Apart from being paid lower wages, women, like men, were physically beaten, 
assaulted and abused by overseers and sardars (Indian headman of the plantation 
work gang) if their work was unsatisfactory. Furthermore, women were frequent 
victims of rape and sexual assault which became stark realities of their working lives 
(Shameem, 1985 p 6). Being treated as sexual chattels, women were rationed to men 
at night by sardars and overseers.  


Eighty-six years have elapsed since the abolishment of the indenture system in Fiji in 
1916, yet women continue to labour on the farms with little or no wages beyond basic 
board and keep. There has been no real improvement in their rights. Although women 
do not cut sugarcane anymore, their burden has not decreased. Apart from planting 
sugarcane, weeding, adding manure and hoeing the land, women are now engaged in 
planting vegetables and rearing cattle, especially for subsistence use. No matter how 
much work women do in the fields and at home, their labour is still not given much 
economic value. This is mostly due to the fact that women’s status within their 
families, as well as in the society, is still regarded as subservient. 


Feminist Theory 
Feminism emerged in strong reaction against the oppression imposed by patriarchy 
and male chauvinism. It is defined as “broad meaning, advocacy of the rights of 
women” (Bullock and Stallybass, 1997). Moreover, feminism is a set of ideas linked 
to a social movement wherein women are recognised as being equal to men. Jalal 
describes feminism as “an awareness of women’s oppression and exploitation in 
society, at work and within the family and conscious action by women and men to 
change this situation (Jalal, 1998 p. 19). Feminism gives women the liberation to 
create a platform where they can openly voice and discuss obstacles that affect their 







lives and their rights. It is a way forward to confront, challenge and condemn the 
stereotypes of the patriarchal system. 


Hence, feminists are the followers of feminism. “The call of feminist critiques of 
liberal humanism is for women to be recognised as equal subjects of that discourse, 
equally entitled to the rights which are claimed for all men” (Soper, 1994). Feminists 
can be categorised as liberal, Marxist or radical. Liberal feminists believe that 
customary and legal restrictions on women’s access to the public world are the main 
causes of female subordination. If such restrictions are uplifted, it will give women 
the opportunity to be the same as men, thus bridging the gap of inequality. Marxist 
feminists give importance to gender and class issues when dealing with inequality 
between men and women. This group of feminists believes that oppression occurs due 
to capitalism, wherein wealth is unevenly distributed. As such, only a few monopolise 
the whole society. Hence, women will only be able to be equal to men if the society 
becomes Marxist. As far as radical feminists are concerned, their views condemn the 
whole patriarchy system. These feminists strongly believe that no matter what 
changes are brought to laws and political structures, women will still be unequal to 
men unless there is a social revolution that completely wipes out the patriarchal 
system. 


Many feminists have expressed their concern and have written on gender inequality 
and the hardships of women. Although women have excelled in all aspects of life, one 
asks the question…how much more do women have to do to be accepted as equal 
to men? Although this question has been raised so many times, it remains 
unanswered. 


When generalised, it is true that females in many instances are warmer, more 
sensitive, less aggressive and more caring for others than males. According to Seagal, 
even though the virtues of maternal loving and caring are obvious in women, they are 
seldom acknowledged (Seagal, 1986). 


Seagal also argues that most of the time, these values are applauded with the 
hypocrisy of cheap feelings. This way of thinking fails to understand the soft nature, 
the culture and the hormonal system of women and goes further to strongly believe 
that because of this difference, women are weak, hence should be regarded as inferior 
to men. Many feminists would respond that difference does not imply superiority or 
inferiority, merely difference.  


Immaterial of what the Marxist, liberal and radical feminists believe are the causes of 
female subordination, the gist of the matter remains that all these feminists are 
creating an awareness of inequality between men and women. Hence, they are striving 
to establish equal rights for women. 







Property Rights and Land Tenure  


Godwin uses the example of bread to show political injustice in property. ‘To whom 
does any article of property, suppose a loaf of bread, justly belong? To him who most 
wants it, or to whom the possession of it will be most beneficial’ (Godwin, 1890 p. 
38). From ancient times to the present, there has always been injustice in ownership as 
far as land is concerned. Fiji is no exception. Most of the ownership title in Fiji still 
remains under the name of men. Although women do not have ownership interest (i.e. 
their name on the title deeds) in land, they continue to labour on the farms. 


Methodo logy  


The author conducted research in the western division of Fiji to obtain the views of 
‘expert’ Indo-Fijian Hindu women regarding their access to land and other factors 
affecting land ownership. A qualitative approach was adapted for this research, in 
which more importance was given to the quality of the responses from the participants 
than their quantity. As such, a total of eighteen Indo-Fijian Hindu women were 
interviewed, who provided a cross section of the Hindu society. Provided below is 
summary statistics for the demographics of the women who were interviewed. 


30 years and under 50% 
50 years and over 50%  
Single   17% 
Married  44% 
Divorced  11% 
De-facto  11% 
Widow   17% 


The focus of study was an anthropological and sociological issue. The author 
attempted to understand the importance of culture in people’s life and their land rights 
within their culture context. As a result, the author adapted a semi–structured in-depth 
interview format. This format could be described as ‘a conversation with a purpose’ 
(Marshall and Rossman, 1995 p. 80). The semi–structured in-depth interviews format 
was based on a conceptual framework. This framework was developed from the 
literature review. 


Presented below is the conceptual framework that was followed by the author during 
the interviews. This framework is graphically provided, highlighting the key issues 
investigated. 


         Figure 2: Conceptual framework of Interview Process 







 


Source: Sharma, A. developed for this paper. 


The interviews were conducted in the Hindi language; the mother tongue of the Indo-
Fijians, so that the interviewees could fully express themselves. The interviews lasted 
between twenty to forty-five minutes. During the interview, although the author had 
some general questions in mind to help uncover the participants’ perspectives, how 
the participants framed and structured the responses was of most importance. The 
interviews allowed the author to ask explanations and clarifications. Furthermore, the 
interviews also allowed the author to observe and take notes about the reactions of the 
participants. 


Analys is  


Analysis of data forms a critical element of any research. Thus, this section outlines 
the patterns of results and analyses them for their relevance to the research on Hindu 
women's access to land in Fiji.  


Religion/Culture 


♦ 100% of the women interviewed agreed that the Hindu religion preaches that 
husbands are superior to the wives. 


♦ 100% of the women interviewed stated that the Hindu culture and tradition gives 
more freedom to men than women 


♦ Only 11% of the women wanted the a change in the Hindu culture and tradition 


♦ The rest happily accepted the tradition stating that it has been followed from past 
generations 







Status 
♦ 44% of the women interviewed were not consulted in making decisions 


♦ 39% of them were consulted but males (husband/father) had the final say 


♦ 17% of them had equal say in decision making 


♦ the women who had equal say were educated, employed and had a nuclear family 


♦ the women who were not consulted and those who were consulted but the males 
had the final say, came from extended families 


Farm Labour 
♦ 56% of the women interviewed worked on the farm 


♦ farm work involved weeding, planting cane, adding manure and hoeing the land 


♦ only 11% of them received remuneration as an appreciation for their work 


♦ Others did not receive any money with the justification that they were labouring 
on their relatives' (mostly father's or husband's) farm.  


Feminist Theory 
♦ 83% of the women interviewed did not know about feminist theory 
♦ the rest had no to little understanding of feminist theory 


♦ one of the interviewees, having lived in overseas for 9 years and being well aware 
of feminist theory did not appreciate the concept and was willingly accepting that 
men was the head of the house 


♦ 72% of the women interviewed were not aware of their rights from a social justice 
as well as constitutional perspective 


Property Rights and Land Tenure  


♦ most of the ownership title still remains under the name of men 


♦ leases of sugarcane farms are also under the name of the males.  


♦  in most cases, women only get the title under their name when they become 
widows (if there was no will made) 


♦ sons are still preferred to daughters when inheriting properties 


♦ equality in property cannot be made without changes to religion/culture, status, 
farm labour and feminist theory 


Conclus ion 


This paper has shown insight into the issue of Indo-Fijian Hindu women's access to 
land. It has touched on themes such as religion/culture, status, farm labour, feminist 







theory and property rights and land tenure that in one way or another affect Hindu 
women's access to land in Fiji. These themes give way to many questions. 


♦ Regardless of the 1997 Constitution allowing men and women to be equal before 
law, why do inequalities between men and women still prevail 


♦ Why do women continue to labour on the farms if their work is not given any 
economic value?  


♦ Why are women still accepting their status as being second class citizens when 
they have proved to be as good as men?  


♦ Why do we continue to follow such cultures that discriminate against women? 
♦  Why is feminist theory still regarded as a foreign concept when it is so relevant to 


the third world cultures? 


The potential conflict between culture and feminist theory is not only a real concern to 
Indo-Fijian Hindu women but to all Pacific women. Unless, we Pacific women 
examine our cultures, we cannot strengthen them (Jalal, 1998 p.20). It should be 
understood clearly that culture does not stay still, it changes with time to suit the 
lifestyle of people. Cultures also develop in many directions. Hence, it becomes the 
responsibility of not only women but of the entire society to develop our cultures in 
such a manner that they neither discriminate against women nor deny them their basic 
human rights. 
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Abstract 
 
Fiji sugar industry’s proposed restructure has the potential to change fundamentally the 
underlying incentives facing each stakeholder group and the manner in which they 
interact with each other. A stakeholder-based company around each mill is proposed to 
generate a ‘unity in purpose’. This, it is hoped, will encourage stakeholders not only to 
be concerned about receiving a 'fair' return on their inputs, but also with “making the pie 
bigger”.  
 
Giving each stakeholder group a stake in the company is a necessary, but only a first 
step. How well the stated objective of ‘unity in purpose’ is achieved will depend on 
whether the causes of the current conflict are addressed and on whether the decision-
making process established can help build trust, transparency and accountability. 
Understanding of the underlying sources of conflict and identification and negotiation of 
local solutions - acknowledging the interdependence between the two main stakeholders, 
tenants and landowners -  are critical elements of the foundations required  if fruits of the 
organisational restructure are to be realised by all. Ultimately, the success of the 
proposed industry restructure depend not only what the stakeholder-based company 
achieves but on the commitment on the part of the Fijian landowners and Fijian 
administration to review the way returns to land and future returns from the stakeholder 
based company are shared amongst the members of the LOU, the chiefs and NLTB.  
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Introduction 
The sugar industry is facing major challenges, including declining productivity, 
deteriorating transport and processing infrastructure, declining quality of cane, and 
declining sugar recovery rate (SCOF 1997). Roots of many of these problems can be 
found in the past and current industry structure, the key elements of which are 
summarised in Table 1.  
 
These elements include an institutional arrangement based on a prescriptive Master 
Award and land leasing system encouraging adversarial relationship. Each stakeholder 
group - the mill workers unions, transport workers union, cane growers unions and 
associations and the landowners – is  “scrambling to secure ‘their fair share’ of a 
crumbling and shrinking pie” (Sugar Industry Proposal, 1999). The current structure 
includes a payment system which “has little or no commercial basis” and which does not 
provide incentives to reward those who work towards improving productivity and 
efficiency.  It does not encourage investment and collaboration to improve industry 
productivity, and, according to the industry’s own assessment, it is too ‘bureaucratic and 
legalistic’. In summary the current institutional arrangement encourages each stakeholder 
group to preserve its self interests, some of which are highly political (Sugar Industry 
Proposal, 1999).  
 
Table 1:  Key elements of the current industry structure 
• A single processing firm, the Fiji Sugar Corporation, operating four mills on the two main islands, 


Vanua levu and VitiLevu. 
• Rainfed sugar cane grown on mainly small farms  
• Land leased on terms and conditions stipulated in the Agricultural and Landlord Tenant’s Act (ALTA) 
• Leases negotiated by growers with the NLTB as custodians of the native land 
• Leases issued by the NLTB often without landowner consent. 
• A cane payment system based on cane yield and not on the quality of cane supplied to the mills  
• A prescriptive Master Award under the Sugar Industry Act 1984 which stipulates key industry 


activities including: 
- Planting and cultivation of cane by registered growers 
- Harvesting and delivery mode of cane to the FSC 
- Sale and purchase of cane on quota to the FSC 
- Establishment and incorporation of the cane harvesting process 
- The manufacture, storage, marketing, delivery and sale of sugar and other biproducts  
- The share of sugar price between the processor and growers and the manner and timing 


of cane payments 
- The manner in which industry-related disputes can be settled by the Sugar Industry 


Tribunal  
 
 
While the current structure is the product of a series of past decisions, each of which 
made sense at the time (see Moynagh 1981, Lal 1992 and Lal 1997 for discussions of the 
sugar industry, its politics, and ALTA), collectively it has encouraged adversarial 
behaviour, leading to a lack a ‘unity of purpose’ amongst the key industry stakeholders, 
including native landowners and growers. 
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To address this overall apparent ‘lack of unity of purpose’ amongst the key stakeholders, 
the sugar industry has developed a proposal to provide key interest groups with a stake in 
the operation of the industry. Essentially, the new structure is expected to provide 
incentives to stakeholders to cooperate rather than compete over a shrinking pie.  
 
Before we examine how the proposed industry structure could help address a major 
problem, the conflict over land, we examine some of the reasons behind the land conflict. 
While the causes of land conflict in Fiji are many, in this paper we focus on issues related 
to the three reasons often given by landowners for the non-renewal of leases.  
 
Origins of current land conflicts 
Conflict over land is nothing new to Fiji. Tensions and disagreements over land go back 
to the early days of European settlement in the 1800s. The origins of the conflict can be 
found in the native land ownership and management system introduced in Fiji during the 
colonial era, in subsequent legislation (ALTO and ALTA introduced around 
independence), and in misperceptions and misinformation about native leases, lease rents 
and the profitability of sugar cane farming. 
 
The modern native land ownership and management system is a creation of the British 
colonial government under Sir Arthur Gordon (1875-1880). To prevent alienation of 
Fijian land, the government legislated that native land could not be bought or so ld, even 
amongst Fijians themselves (France 1969). Although land was owned by individuals, 
families, clans or other higher levels of communal aggregation, ownership was highly 
flexible and dynamic and land often changed hands (Ward 1995). In an effort to simplify 
colony’s management, the colonial government created over time a highly rigid 
ownership system that entrenched non-alienation and vested ownership primarily in the 
mataqali 1. Even today, this system sits uneasily with the Fijians and is partly responsible 
for the discontent amongst Fijian landowners about the use and management of their land 
(Rakai, et al. 1995, Ravuvu 1983, Nayacakalou 1971). 
 
Following European settlement, demands for productive land for expansion of various 
primary industries required the settlers to deal with individual landowners in remote areas 
from the main areas of settlement. A land tenure system was created whereby land could 
be leased for a 25 year period.  However, European farmers had three main complaints: 
1) the 25-year leases were too short to justify major investments; 2) the 1880 Ordinance 
did not allow landowners to pay compensation to the tenant when the land reverted to 
them; and 3) the leasing process was daunting, involving personal approaches to the 
mataqali heads, applications to district heads and councils, and payment of ‘bribes’ 
(France 1969). In 1916, a Native Land Ordinance was passed which required all land to 
be leased by the Government for a period of 25 years with a possibility of an extension 
                                                                 
1 In Fiji’s precolonial period, resources were owned by different units of Fijian society; vanua, yavusa, 
mataqali  or itokatokas. Vanua, the largest unit, consisted of ‘agnatic descendents of common ancestors or 
ancestral gods living in the same area.’ Each vanua would have one or more yavusa , the members 
agnatically related. A yavusa  comprised several mataqalis  whose members were in turn related to the 
descendent of their yavusa’s founder. One or more extended families, itokatoka, form a mataqali (Ward 
1995: 200). The British colonial government that formalized land ownership in Fiji recognized communal 
ownership at the mataqali level (France 1969). 
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for another 10 years.  Under this Ordinance, the Fijian landowners were required to pay 
compensation to the lessee in the case of non-renewal of the lease – a condition which 
Fijian landowners were unhappy about. With the completion of their indenture term and 
Indians deciding to settle in Fiji instead of returning to India, demand for leased land 
increased.  
 
To bring a semblance of stability to the easing of land and to minimise the transaction 
costs of dealing with individual mataqalis, as well as simplifying the process, in the 1940 
the government created the monopoly Native Land Trust Board (NLTB) under the Native 
Land Trust Act. The Act gave the NLTB sole control over native land, and this facilitated 
easier dealings between the then major agriculturists - the Colonial Sugar Refinery (CSR) 
and IndoFijian growers - and the indigenous owners. The NLTB is not obliged to consult 
with landowners on renewal or issuance of leases, a practice contributing to the conflict 
over land even today. 
 
The NLTB issues and renews leases, collects rents, takes 25 percent of the rent income 
for administration and pays heads of the land-owning units 22.5 percent of the gross rent 
collected (Kamikamica and Davey 1988 : 289).2 The rest is divided amongst the members 
of the land owning units, which range from a few hundred to more than 1000. The returns 
to landowners thus vary considerably.  
 
The powers of the NLTB were retained under ALTO  and in ALTA which replaced 
ALTO. Both the pieces of legislation were designed to rationalise the leasing of Crown, 
Native and Freehold land for agricultural purposes. Two main features of ALTA have 
been at the centre of conflict: the stipulated rental amount and the length of lease. The 
rental amount was fixed under ALTA at 6 percent of the unimproved capital value (UCV) 
and with a mandatory reassessment of UCV every five years by a committee of valuers 
appointed by the Government. Secondly, all leases granted under ALTA since 1st 
September 1977 were to be for a minimum of 30 years. The holders of leases granted 
before this date (the great majority of which were for a term of ten years under ALTO) 
were entitled to a single extension of 20 years under ALTA. As a result a majority of the 
leases began to expire from 1997, with landowners generally unwilling to renew them. 
 
Non-renewal of leases 
Despite extensive dialogue between the then major political parties representing the two 
ethnic communities, the SVT for the Fijians and the NFP representing the IndoFijians, 
not much progress was made. ALTA Task Force was established involving key 
representatives from SVT and NFP, the NLTB, and the Sugar Cane Growers Council 
with the primary objective of resolving the land issue. But the deadlock over ALTA 
could not be overcome partly because of the extent of the disagreement between the two 
groups, resulting from the perceptions and incomplete information available to those 
involved.  
 


                                                                 
2 Kamikamica and Davey note that figures quoted by Eaton 1988: 24; and Nayacakalou 1971: 216 were 
wrongly reported to be as 25% going to the NLTB, 30% to the chiefs and 45 % to the mataqali  members.  
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The IndoFijians, who are the main lessees, and the Fiji Sugar Industry that depends on 
cane farming on largely native land, want the Government to retain ALTA. 3 However, 
the NLTB in its response noted:  


 
 Any attempt by Government to implement this proposition will demonstrate 
Governments insensitivity towards the realities of the landowners and tenants 
particularly within the sugarcane belt, (and) the effects this will have on the sugar 
industry and the Fiji's economy.  We say this because, many more tenants will be 
subjected to eviction from the sugarcane belt as is the current practice.    
(NLTB 1999). 


 
Of the total 11293 cane leases formally recorded by NLTB, a total of 3323 leases expired 
between 1997, and 2001. By the end of 2006 another 2,131 are expected to expire. The 
proportion of leases expiring by 2006 will be greater (almost 88 percent) once the 
existing Crown Schedule A and B lands are transferred to indigenous Fijians as proposed 
under the bill currently before the Fiji Parliament.  So far over 70 percent of the expired 
leases have not been reissued to existing tenants.  
 
Reasons for non renewal 
The reasons for non-renewal given by the landowners are several. Some are valid while 
others are based on misinformation or incomplete data. Four reasons commonly cited are:  
• Landowners desire to recover some of their land for use by the mataqali members  
• A desire on the part of the landowners to participate in commercial agriculture 
• Inequitable sharing of the ‘subsidy’ received by Fiji under the various preferential 


market access  
• Past rents were too low and the necessity to charge a ‘market rent’ (higher rent) for 


their land 
 
The first two reasons are essentially the same with the landowners wanting to regain 
control of their land for subsistence or commercial uses.  
 
Land needed for own use 
Giving NLTB the sole responsibility over matters related to native land by the colonial 
government effectively took all control out of the hands of the landowners. This has been 
a major source of discontent amongst the landowners for two main, but related, reasons 
(Rakai et al 1995). First, often the best pieces of their land are leased out under ALTA. 
Second, it is understandable that as Fijian population increases and aspirations change 
they, too, wish to engage in commercial agriculture.  
 
However, the requirements of each land owning unit (LOU) need to be carefully 
examined. Even where land is needed for own use, it is unclear whether 100 percent of 
the leased land needs to be repossessed, as apparently indicated by many LOUs (NLTB?) 
There could be an assessment of the ‘need’, as measured in terms of proportion of land 
currently not leased land to total land owned by, or the size of, the LOU.  It is possible 
that for some land owning units, such as Naduta and Savanaura (NAKAMA) LOU in the 
                                                                 
3 .ALTA is entrenched in the 1997 Constitution, and thus any changes to it would require 
two thirds majority in the parliament.  
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Wailevu, 100 percent of their arable land was leased ( NLTB data, Tuvuki pers. comm. 
October, 2001). In some cases, although the majority of the land may have been leased, 
the need for land to revert back to the LOUs may not be as acute as has been implied, 
because rural population is declining. Many more Fijians now reside in urban areas than 
in villages. Urban Fijian population is increasing much faster than the Fijian population 
as a whole and thus people staying back in the villages is decreasing.  
 
A desire to enter cane farming is also often given as the reason for the land owners not 
wanting to renew the leases. This is understandable, as the sugar industry is the source of 
the largest commodity export income for Fiji. During the period 1997-99, 74 percent of 
the expired leases were either issued to members of mataqali, or put in reserve; that is 
only 26 percent of the expired leases were renewed to sitting tenants. This may reflect a 
desire on the part of Fijians to take up cane farming. These statistics, however, need to be 
considered cautiously because the number of leases issued to members of the land 
owning units may reflect to some extent the effect of the Government’s policy to grant 
$10,000 to every Fijian who took up sugarcane farming. The grant amount is greater than 
the total rent that some landowners could expect to receive in their lifetime, as the 
following quote from the head of the NLTB, Mr Maika Qarikau4 indicates:  
 


… .imagine if all your land is leased by other people who are receiving some $10000 gross 
income and you get only, say about $250 as your gross income from that lease. And you have to 
share that with the NLTB which deducts 30 percent and then 5% goes to the Turanga-ni-Taukei, 
10% goes to Turaqa-ni-Yavusa, 15% to the Turaga-ni-Mataqali, you are left with peanuts. (Fiji 
Times 9 August 1997:7) 
 


.  
There have been reports of some Fijians registering their interest in cane farming (Fiji 
Post, 23 November 2000), only to receive the grant and not to enter cane farming. In 
some cases, previously productive cane fields now leased to members of land owning 
units have been allowed to revert to bush. The extent of this is not known.  


 
Inequitable sharing of subsidies 
Another major reason for not renewing leases is the Fijian landowners’ concern that they 
have not received any direct benefit from the subsidy received from the EU. This 
sentiment is summarised in the following quote from the then Interim Prime Minister, Mr 
L. Qarase (Qarase 2000). 
 


The tenants have benefited greatly from their leased native land. For example, in the period of the 
Lome Convention between the European Union and the African, Caribbean and Pacific countries, 
from 1975 to 1999, total earnings of Fiji from its sugar exports to the EU under the Convention’s 
Sugar Protocol were estimated at $3.5 billion. About half of this comprised premium from the high 
EU sugar prices compared to world free market sugar prices. In the sugar industry in Fiji, this 
$3.5 billion is shared 30% to the millers, Fiji Sugar Corporation, and 70% to the farmers, more 
than 75% of whom are tenants of Fijian-owned land. But not a bit of that windfall $3.5 billion is 
shared directly to the Fijian landowners. 


 


                                                                 
4 The percentages are incorrect, see footnote 2.  
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Fiji exports over 80 percent of its total sugar production to the EU and other countries 
under special agreements. The EU, the main importing block, obtains sugar from Fiji and 
other ACP countries under preferential access arrangements under the Lome Convention 
(and since 2000 the Cotonou Agreement). Exports to the EU accounts for 34 per cent of 
total sugar exports from Fiji (figure 1) at prices usually two to three times the world 
market price.  
 


 
 
It is true that the Fijian landowners have not directly received a share of the EU subsidy. 
It is, however, also likely that they would not have been able to obtain the current level of 
rent had the industry not received the higher prices for sugar. The rent is a function of the 
present value of the expected net returns from the use of the land (Barlowe 1972). ALTA 
restricts the rental amount that can be levied by the landlord to 6 percent of the 
unimproved capital value (UCV). The UCV is supposed to reflect the potential 
agricultural productivity of the land and the “purpose for which the land is issued and not 
the actual use of the land or any other purpose for which the land could be used” (ALTA 
S21(3)). The UCV has been revised upwards three times since the first valuation in 1977, 
with the most recent revision in 1997 (Table 3 ). Whether the increases in UCV were due 
to increases in sugar prices or because of increased demand for land in the cane belt is 
unclear. Thus, although the rent has remained at 6% of UCV, the rental amount paid has 
increased in both nominal and real terms (Lal, et al 2001a) 
 


Table 3: Nominal Unimproved Capital Value per Hectare for Sugarcane Growing Areas in 
Fiji: 1977, 1987, 1992 and 1997  


Land Classification 1977 1987 1992 1997 


First Class $500-$900 $2700-$4500 $6500 $8000 


Second Class $200-$500 $1650-$2700 $4500 $5000 


Third Class $85-$200 $1100-$1650 $2000 $2500 


Eu
34%


SPS
7%Malaysia


22%


USA
5%


Japan
19%


Others
13%


Eu
SPS


Malaysia
USA
Japan
Others


Figure 1: Fiji Sugar Export Destinations (410 kt)
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Marginal Class $50-100 $ $300-1250 
 


$750 $900 


Note: Although land in different regions has different UCV estimates and usually a range of estimates 
was reported in the local gazette, since 1992 lower bound of UCV estimates rather than a range has 
been reported.  


 
 
Without the high sugar prices, the ‘market value’, and the UCV, of cane land could have 
been much lower than what it is currently. The landowners would have received even 
much lower rental amount, which in itself is a point of contention. It is also the case that 
government revenue has been increased by the preferential sugar prices through various 
taxes collected. All Fiji Islanders benefit to the extent that this revenue is expanded in 
socially beneficial ways.  
 
 
Low rent 
Members of some landowning units are correct in saying that the rental amount received 
is small. Nationally, on average about 3.4 percent of the gross value of sugar cane has 
been paid in rent. The rent may be thought of low in two senses. Firstly, the amount 
received is low because of the biophysical characteristics of land in Fiji. Less than one 
percent of land is categorised as Class I land, producing 85t/ha or more (Figure 2). Under 
ALTA, lessees would have paid rent of $480/ha.for such land. Over 90 percent of land 
under cane is poor to marginal (Classes III and IV), producing less than 50t/ha. For such 
land, a rental amount of $45-150/ha is paid. The weighted average annual rent is 
estimated at $92/ha (Lal, et al 2001a). 
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Secondly, rent per LOU member is low because members of a LOU receive only about 
48 percent of the rent (on average, $44/ha) collected. The rent received by the LOU is 
divided amongst all adults over the age of 18. As discussed above, of the total rent, 25 
five percent is deducted by the NLTB as administrative fees and 27 percent is paid out to 
the chiefs of the mataqali, yavusa and vanua, as relevant. Therefore, it is not surprising 
that Fijians claim that some LOU members do not receive enough rent to even buy the 
local daily paper which costs 60c (Davies 1999)!! 
 
The amount of rent received by individual members, however, varies considerably, 
depending on the size of the LOU, the productivity class their land, the proportion of total 
area of land leased out and the percentage deducted for the different chiefs.  Thus, for 
example, in Bulu Tikina, income per member was $2 in Tababnivonu LOU in the Varavu 
sector. On the other hand, in the same Tikina, members of the Namacuku LOU in the 
Koronubu sector received $3,017 per member. Similarly in the Wailevu Tikina, per 
member annual rent ranged from tens of dollars to thousands. Twenty dollars was 
received in Korobugani LOU in Vunimole sector, whereas members of Sauniduna 
(Nasaqa) LOU in Waiqele sector received $3,879 (VKB data, NLTB 2000).  
 
Is the rent low by international standard?  
The answer to this question depends on which land is considered and which market is 
used for comparison. On average the current UCV-based rent is equivalent to 10.6 
percent of the gross value of product for Class I land and 2.9 percent for marginal land 
(Lal, et al 2001a). These estimates do not include goodwill payments, New Lease 
Consideration (NLC) fees, or premiums charged by the NLTB and/or the landowners.5 
Total rent received, UCV-based rent plus annualised goodwill payment, is estimated as 


                                                                 
5 Goodwills, although illegal under ALTA, have always been paid by tenants. But in the past these usually 
were equivalent to about a years rent. In 1999-2000, the goodwill (or New Land Consideration fees, as 
goodwill has recently been referred to) charged by NLTB has ranged between $2000- 22,000 per lease Lal, 
et al. (2001). A similar amount has also been paid to the landowners for giving their ‘consent’.  


Figure 2: Distribution of ALTA Cane 
Land Classes: 97,046 ha 


(Source FSC Grower Census data)


Class I
0.1%


Class II
7.5%


Class III
20.1%


Class IV
(marginal)


72.3%


Class I
Class II
Class III
Class IV
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equivalent to an annual 14 percent of GVP for class I land. On the other hand the total 
rental equivalent is estimated at 10 percent for marginal land.  
 
These rents are within the rnage of rental amounts charged elsewhere. Since joining the 
EU, the rent paid in UK has been 10-15 percent of GVP (Ravenscroft, et al. 1999). In 
Queensland the rent charged is 10 percent of GVP. Although there is no universally 
agreed ‘fair’ rent for agricultural land,  the annual rent paid in Fiji plus annualised 
goodwill payments is consistent with these payments in other countries.  
 
Is there a ‘lot’ of money to be made in cane farming?  
As the quote above from PM Qarase indicates, one of the sources of tension is the 
perception that cane growers are making a ‘lot of money’. Is there a lot of money to be 
made in cane farming?  
 
The answer to this question is a matter of value judgement. Objective analysis can 
provide a solid basis for drawing a fair conclusion. The average net return (as compared 
with gross income) per household from cane farming is $842/ha or about $3500 in total. 
This is based on real time census data on cane harvested and transported to the FSC, the 
cane prices received by growers and average cost data provided by FSC (pers comm 
2001). But for 92 percent of growers, who produce 50t/ha or less, the household net 
income is $2,000, while in sectors such as Wainikoro, net income is negative if family 
labour is taken into account. In some cases, it seems that farmers are even making a loss 
(assuming the average cost data provided by the FSC also is applicable to the Wainikoro 
sector. On the other hand, for growers on Class I land, their household income from cane 
averages about $7,000 per annum (Lal et al 2001).  
 
As a comparison, a UNDP study on poverty in Fiji (UNDP 1997) suggests that rural 
people earning less than $100 a week are considered to be below the poverty line. By that 
criterion some 90 percent of the cane growers would be considered to be in poverty. That 
is, if cane is the only source of household income; which in most cases it is not, certainly 
around the urban areas.  
 
Nationally, the average income disparity between the two major ethnic groups is small, 
according to the 1997 Fiji Poverty Study (UNDP 1997). Income inequality is greater 
within each ethnic group than between groups, as the following quote from the report 
summarises:  
 


Income differences within each of the major ethnic groups are more significant than 
between ethnic groups. While overall, Fijian households have the lowest incomes and 
Others have the highest, the lower-income Indo-Fijian households are worse off than 
lower-income Fijian households. Low-income Others in rural areas are the worst off of 
all. There is more Indo-Fijian households in the very poorest section of society, 
numbering just over half all-poor households. They have an average income 14 per cent 
lower than Fijian households. In the highest bracket, the average income of Indo–Fijian 
households is 42 per cent higher than high-income Fijian households. Fijians 
predominate in the middle income groups. Fijians in urban areas are relatively the best 
off. Poverty is in all communities, not just particular ethnic groups or sections of the 
society. 
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Renewal of leases 
The general belief in the Fijian community is that the root cause of low rents is the terms 
and conditions of leases issued under the ALTA. It is because of such perceptions that the 
NLTB and the Qarase Government have rejected ALTA. In rejecting it, the NLTB 
reiterated that Native Land Trust Act (NLTA) is the legislation that should be adopted 
and rental rates determined by NLTB based on market conditions. The specific 
recommendations of NLTB are listed in appendix 1. 
 
According to the NLTB, leasing under NLTA would give land owners greater flexibility 
to charge a more ‘market-based rent’ rent (see Table 3 for institutional differences 
between leases granted under the two legislations).  ‘Market rent’ in NLTA is defined as 
“the annual rent [at which] that might reasonably be expected to be let in the open market 
by a willing lessor to a willing lessee ….”. However, the term ‘market rent’ has often 
been used to imply higher rents (i.e. higher than what is currently received or has been 
received in the past). This is evident from the demand for - in some cases exorbitant -  
goodwill payments for leases which are short term in duration. Goodwill payments have 
ranged from $2000 to $22,000 per lease, a figure which has no bearing on the 
productivity of those lands or the size of the leased area (Lal et al 2001a). Thus, one 
could argue that the reason why NLTA is preferred to ALTA is that there is greater scope 
to extract rents that are higher than ‘market rent’ under ALTA, that is monopoly rent.  
 
Even if land were issued under NLTA and higher rents were charged, the issue of  the 
‘low rent’ received by members of certain LOUs cannot be resolved, given the communa l 
land ownership system, the proportion of rent deducted by the NLTB, and the amounts 
claimed by different chiefs. Even if the amount of rent were to be doubled or increased 
ten-fold, the share received per member will still be very small because the rental income 
will be divided across all individuals registered in the LOU.  
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Table 3: Differences in institutional arrangements under ALTA and NLTA 
Terms and Conditions ALTA Proposed under NLTA  
Lease tenure Minimum 30 years (de facto 


maximum)  
Rolling 5, 10, 15,20, 30 years 


Basis of rent fixation 6 percent unimproved capital value 
(UCV) 


Market rent and a percentage of 
production 


Renewability Non-renewable beyond 30 year 
maximum/minimum  


Renewable subject to NLTB’s 
consent.  
 
Recently renewable with additional 
goodwill payment to NLTB as well 
as to the landowners. 


At expiry – compensation  Value of improvements payable by 
landowners if approved by NLTB 


Compensation to be paid for by the 
government  


Choice of land utilisation  Tenant Stipulated in the Act 
Subletting/ Sharecropping Illegal, although common Possible, but with NLTB’s 


permission 
Settlement of disputes  By the Agricultural Tribunal By an Independent Arbitration; A 


Land Court has recently been 
proposed. 


Source: Lal et al 2001. 
 
 
To the growers and the FSC, NLTA is not acceptable because of the key conditions, 
many uncertainties and limited protection. In their submission, the Industry suggested 
that for the industry to survive and prosper, lessees: 
1) need longer term leases with reasonable rentals ; 
2) require reasonable advance notice periods before the expiry of their tenancy; 
3) require protection by legislation against unreasonable rental increases and other 


charges; and 
4) require fair compensation for improvements upon expiry of a lease. 


(Source: Sugar Industry Submission to NLTB, 1999) 
 
In many instances, the NLTB was willing to offer residential leases but not leases over 
farming land. This offer was rejected by some growers in the hope of receiving $28,000 
cash grant offered by then Chaudhary Government. While the offer produced 
considerable kudos for the People’s Coalition Government, not many people actually 
received the money because the assessment of applications itself became highly 
politicised.  
 
During the period 1997 to 2001, a total of 3323 leases leases expired, of which about a 
quarter (883) were reissued to sitting tenants as cane land. 6 Residential leases on smaller 
pieces of land accounted for a further 174 leases granted to sitting tenants. The remainder 
reverted to landowners for their own use or the leases were issued to other Fijian tenants 
(Table 4).  
                                                                 
6 These figures differ from those reported in Lal, et al 2001, although both are derived from NLTB. 
According to the Manager, Information Technology, NLTB, the difference is due to different cut off dates 
used to determine when the leases expired.  
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Table 4: Proportion of expired leases reissued, reissued to sitting tenants for cane and residential 
uses .  Bracketed figures showed the number of leases issued to sitting tenants.  
Expiry Year No of expired cane 


leases 
New cane leases issued 
(to sitting tenants)  


New residential leases 
issued  
(to sitting tenants)  


1997 72 67 (36) 23 (8)  
1998 157 152 (45) 61 (7)  
1999 1073 861 (350)  297 (83) 
2000 1708 780 (311)  132 (26) 
2001 313 155 (141)  15 (50?) 
Total 3323 2015 (883) 297 (174) 
Source: NLTB data supplied to the Sugar Industry, 15/3/2002 
 
 
Prospects for future lease renewals are unknown. Nor is it known how many ex-tenants 
have entered into informal vakavanua arrangements on land  returned to the landowners 
or placed in reserve. Terms and conditions for vakavanua leases are directly negotiated 
with the landowners and the rent is paid directly to them, thus by passing the NLTB. The 
extent of vakavanua leasing is not known since the NLTB does not keep records of this 
(Ratawa, per comm. March 2002). Pre-1997 records of the FSC suggested that on 
average between 1993 and 1996, 5 percent of all cane land was under vakavanua lease. 
Today the proportion could be more significant if earlier experience is any indication. In 
q988 about 72% of tobacco land in 1988 was recorded to be under the vakavanua system 
(Eaton, 1988).  
 
In the cane belt area there are thus three different types of leases and four different forms 
agreements (Table 5) issued by the NLTB, plus vakavanua.    
 
 
Table 5: Proportion of ALTA and non-ALTA leases* issued under different Agreement types 
(excluding vakavanua  leases unrecorded by NLTB)  
 Agriculture Non-ALTA ALTA Reserve Total 
Registered Lease 26 2671 41 24%  
Tenancy at Will 73 26 45 1%  
Instrument of Tenancy 23 4006 18 36%  
Agreement for Lease 47 38 1230 12%  
Memorandum of Lease 33 2825 186 27%  
Unspecified 1 2 2 0.04%  
Total Number of leases 203 9568 1522 11293 
Percentage  2% 85%  13%  100%  
*Expired and current leases as in the NLTB database March 2002. In some cases, people with expired 
leases would have obtained residential leases which are not included above. 
Source: NLTB data 13 March 2002 (pers. comm.). 
 
Concluding remarks about perceptions and realities 
The above discussions highlight the differences between fact, perceptions and fiction. It 
is possible that much of the conflict over land has arisen because of the differences in 
perceptions of the two ethnic communities, not to mention political differences. Conflict 
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(synonymous with ‘fight or struggle’) arises because of differences of opinion, views, 
perceptions and wants.  
 
To reduce the scope of seemingly escalating conflict experience elsewhere in the world 
suggests that sharing of information, convergence of understanding, and identification 
and development of collaborative solutions are essential. It is also important to create an 
‘awareness of interdependence amongst stakeholders’ and a ‘unity of purpose is desired if 
conflict is to be overcome (Buckles and Rusnak 2000: 5).  
 
A ‘unity of purpose’ amongst the key stakeholders is what the proposed industry 
structure is intending to facilitate. 
 
Industry restructure  
The key intention behind the industry restructure proposal is to provide a unifying 
mechanism amongst the stakeholder groups - the growers, landowners and the mill 
workers - to encourage unity in purpose. This, it is hoped, will ensure that decisions made 
by them will be based on commercial considerations and for the common good, not just 
in their respective interests. 
 
 The goals driving the proposal include: 
• long-term business sustainability based on world’s best practice 
• market-based commercial relationships with all stakeholders and suppliers of inputs 


and services; 
• maximising returns to shareholders. 
 


To encourage ‘unity in purpose’, the company currently operating the four mills, 
Lautoka, Labasa, Penang and Raviravi, is to be split into four separate companies 
established around each sugar mill. The government is to buy out existing company 
shareholders and to transfer all assets to the new companies free of charge. Each 
stakeholder group from the specific mill catchment area will have a share in the 
company.  The suggestion is to grandfather the current stakeholders and to provide free 
shares in the company. The ‘ownership’ is to be shared amongst the key stakeholder 
groups, with the growers to receive 65-75%, the landowners 5-10%, and employees 5-
10%; with each grower, employee and landowning unit receiving their individual shares.  
 
The argument put forward by the industry (SGCG meeting in Seqaqa sector, 7 February, 
2002), is that a stakeholder-based company would ensure that the shareholders will have 
a common goal of maximising returns on their respective shares, thus increasing the 
profitability of the industry. Each stakeholder will, they argue, also try to increase the 
cost effectiveness of his/her own activities/ services along the input supply-production-
harvest-transportation-processing-marketing chain. Under this proposal, stakeholders, 
particularly the landowners and growers, will have financial incentives to ensure the 
sugar industry prospers, and not just be concerned about receiving a 'fair' return on their 
inputs. That is, "making the pie bigger and not just taking a bigger share of the shrinking 
pie".   
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Will it? Experience elsewhere suggests that this is not likely to happen if the fundamental 
cause of the current conflict over land – the perception of inequity and unfair distribution 
of benefits from the sugar industry – is not explicitly considered as the new institutional 
structure is negotiated. 
  
Stakeholder capitalism 
A stakeholder-based company is built on the philosophy of stakeholding, which is about 
creating a change in culture, “changing the way people think” (Darling 1997: 16) about 
each other, about their respective interests and their joint interests.  It is built on a culture 
of ‘constructive ownership’.  The stakeholder approach includes a commitment to 
(Parkinson 1997: 149) and (Hutton 1997: 3): 
 
• a partnership between stakeholders who have obligations as well as rights; 
• a framework of reciprocal rights, which generates expectations that each side will 


seek to advance the interests of the other; 
• building long term cooperative relationships based on mutual trust;  
• stakeho lders are not mere sources of factors of production but are genuine partners in 


the venture, pursuing a common goal; and   
• a common goal of maximising not only company profits but also the welfare of each 


stakeholder group.  
 
 
Industry restructure and creation of mutual trust   
The central challenge in Fiji is, thus, of designing a new industry structure which 
provides sufficient property rights (decision rights) for each stakeholder group such that 
they have the appropriate incentive to work towards the common good without losing out 
on efficiency. Building mutual trust within a long term relationship are key to a 
successful stakeholder relationship.   
 
Trust and long term relationships cannot be legislated (Williamson, 1997: 160). Nor can 
they be built whe n there are differences in perceptions and beliefs, as exists between 
landowners and cane growers and between the two ethnic groups. Misperceptions and 
misinformation will take time to correct. As discussed above, at the core of landowners’ 
concerns is the  feeling that tenants have become rich at their expense. Although the facts 
suggest otherwise, nonetheless the perception of unfairness exists and the company must 
address this on different fronts.   
 
Experience in many developing countries, such as Papua New Guinea (Jones and 
McGavin 2001), Indonesia (Fisher 1995), Costa Rica (Weitzner and Borras 2000)and 
Honduras (Chenier, et al. 2000) suggests that developing a meaningful dialogue between 
stakeholders is essential if collaboration and peaceful resource use and management are 
to be achieved.  Only through a process that encourages stakeholder groups to come 
together, critically assess the underlying sources of concerns and share information can a 
common understanding and an awareness of interdependence amongst stakeholders be 
achieved. A shared understanding of the problems and solutions as viewed from the 
different stakeholder perspectives is a critical starting point in understanding the exact 
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nature of interdependence. As discussed above, conflicts can only be resolved when the 
underlying sources of tension between parties are removed. This would mean that the 
perception of inequity in the sharing of retur ns from the sugar industry and the issue of 
‘low rent’ are explicitly and objectively addressed using the best information available.  
 
Therefore, key stakeholders need to be provided with a detailed analysis of the key 
issues, perceptions and/or misconceptions from the point of view of the landowners and 
growers at local levels. Analysis could be provided and synthesised at the appropriate 
unit of aggregation – growers, LOUs, or mill catchment area - and presented to the 
stakeholders in a user- friendly form. Specific computer tools and techniques, such as 
computer models, decision-support systems and GIS are available now which can help 
provide detailed objective and integrated analysis of facts and figures available from the 
NLTB, the FSC and the MASLR. The challenge is to access these, validate and 
harmonise the different data sets and integrate them in a manner that allows them to be 
used by all the key stakeholders to collectively make informed decisions.  
 
To assist the stakeholders to explore alternative options, a decision-support system 
linking all the different databases, analytical modules and a user-friendly ‘what if’ 
scenario interface is appropriate, plus outputs presented in a form that can be readily 
understood by  key stakeholders. An outline of such a DSS is discussed in Lal et al 2001b 
and is currently being developed as part of an interdisciplinary project supported by the 
Australian Centre for International Agriculture. This is a collaborative project involving 
the ANU, USP, FLIC and MASLR. 
 
Through dialogue and an objective assessment of alternatives, and a commitment to the 
stakeholding philosophy, stakeholders within each mill catchment can arrive at a solution 
in their collective interests, and within the legislative guidelines protecting the interests of 
growers and landowners. It is important to realise that a stakeholding implies a ‘mutuality 
expressed in terms of both of rights and obligations: stakeholding is not a one-way ticket 
– it is about two-way relationship” (Williamson 1997: 161). The negotiation process will 
therefore require some compromise, while recognising that stakeholder based industry is 
about ‘equality of opportunity’ and ‘not equa lity of income’ (Kelly et al. 1997: 243). 
 
1. Distribution of shares between landowners and growers 
At a minimum, equitable ownership in the company and an equal sharing of company 
dividends between the growers and the landowners is vital, if the current perception of 
inequity is to be overcome. What shares are allocated to different stakeholders is an 
equity issue and will influences what different stakeholder groups will ‘feel’ about each 
other and the company. Experience with Employee Share Schemes and Employee Share 
Ownership plans in the UK suggests that success of stakeholder-based companies 
depends on a ‘sense of ownership’, which is determined by the extent to which 
stakeholders feel they have effective say in decision-making (Pendleton 1997:176-179). 
There is some, though limited, evidence to suggest that stakeholding results in improved 
efficiency.  
 
2. Negotiation of land lease and rent 
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If a long term relationship is to be developed between landowners and growers within 
each mill catchment area, a commercially-based land leasing system is a prerequisite. The 
industry recognises the need for this. In their restructure proposal, the industry asks the 
landowners to ‘support [and introduce] commercially-based contractual arrangements 
which reflect the land tenure and investment requirements of the industry’. The 
contractual arrangement must address the two key issues that are at the centre of the land 
conflict – the land rent and the duration of the lease.  
 
Under competitive market conditions, land rent reflects the net returns expected from its 
best use, as well as risks and uncertainties. Therefore, the more productive the land, the 
more valuable the crop, and lower the costs, and the lower the uncertainties, the higher is 
the expected net returns. The higher the expected (mathematically)7 net returns, the 
greater should be the land price and thus the greater the annual rental value. The rental 
value of land thus should reflect what the tenants are willing to pay (Barlowe 1972; 
Pagiola 1999).   
 
Given the level of discontentment over the UCV-based rental amounts, and the demand 
by the NLTB and the landowners for a ‘market’ rent, a rental system ought to be 
negotiated that is underpinned by objective analysis of expected net returns and an 
assessment of risks and risk sharing. The rental formulae negotiated will also depend on 
whether landowners and growers are risk averse, risk neutral or risk takers (see Lal et al 
2001a for further discussion). In an uncertain environment, risk averse tenants would be 
prepared to forgo a proportion of higher income for more secure average returns. On the 
other hand risk-averse landowner would be better off under a fixed lease since he/she will 
not be exposed to risks. Similarly, share cropping may be preferred if there is equal 
sharing of rewards and costs as well as risks and the tenants activities, provided the 
transaction cost of monitoring is low (see eg. Heady 1971 and Reid 1976).  
 
By establishing stakeholder based companies, it is also possible for the each company to 
negotiate and enter into land lease contract directly with the local landowning units. The 
company would then enter into supply contracts with the growers on terms and 
conditions that would promote efficiency in the production sector. Other options 
suggested as part of the stakeholder based restructuring is for the Cane Grower’s Council, 
on behalf of growers to negotiate with NLTB acting on behalf of the local landowners. 
This will help reduce transaction cost of land lease. But there is a danger that politics may 
once again dominate land debate and hijack the land lease agenda.  
 
Regardless of what institutional arrangement is finally negotiated, it cannot help address 
the high administrative fees deducted by the NLTB, the inequitable distribution of rent 
between members of a LOU and their chiefs. These institutional matters should be 
changed, something which can only be changed by the Fijians themselves (Lal et al 
2001a).  
 
 
Conclusion 
                                                                 
7 Mathematically expected net returns is determined by multiplying the probability and the net return.   
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While land conflict in Fiji is not new, it has escalated in recent years in part because of 
the differences in perceptions, wants and needs of the two ethnic communities, 
indigenous Fijians and the Indo Fijians, fueled by the use of incomplete information and 
misinformation, not to mention political expediency. If the conflict is to be reduced, the 
proposed industry structure aimed at creating a ‘unity of purpose’ is but a necessary first 
step. Long term relationship between the stakeholders based on mutual trust must be 
established. 
 
Trust is not something that can be legislated. Trust can develop only when there is 
effective communication, a shared understanding of problem from the point of views of 
all stakeholders, their different interests and a sense of who is affected by, and who can 
influence, the use of the resource. An equitable and collaborative decision process 
involving relevant stakeholders with the help of objective analysis using the best 
information available could assist enormously. A collaborative decision-making process 
process built around computer based decision-support system (see Lal et al 2001b) could 
help share information, develop a shared understanding of problem, options and 
solutions.  
 
The proposed stakeholder based company is thus but a necessary first step towards 
resolving key problems in the  sugar industry.  For stakeholding to work towards 
achieving a sense of ‘unity of purpose’, a change in culture is required. Stakeholders need 
to understand that with stakeholding comes both rights and obligations and that it is not a 
one-way process. It is about a two-way relationship between the growers and the 
landowners and about a realisation of interdependence. As Ratu Sukuna aptly noted in 
1936 (Lal 1992:101) 
 


 
We cannot in these days adopt an attitude that will conflict with the welfare of 
those who like us wish to live peacefully and increase the wealth of the Colony. 
We are doing our part here and so are they. We want to live; they do the same. 
You should realise that money causes a close inter-relationship of interests. If 
other communities are poor, we too remain poor. If they prosper, we also 
prosper. But if we obstruct other people without reason from using our lands, 
following laggards there will be no prosperity. 


 
Ultimately, the success of the proposed industry restructure may still depend on whether 
there is a commitment on the part of the Fijian landowners and Fijian administration to 
review the way rental income, and future returns from the stakeholder based company, 
are shared amongst the members of the LOU, the respective chiefs and the NLTB.  
 
 
 
 







 


Lal 2002 19 


 
Appendix 1: NLTB Recommendation to Government   
 
1) That Government, political party leaders and all other stakeholders should explicitly and 


publicly acknowledge that native land (including Crown Schedule A and B lands) is the 
exclusive property of the Fijian landowners and accordingly the NLTB in consultation with 
the landowners alone should have the right to determine when, how or if their land is to be 
leased.   


2) That Government, political party leaders and all other stakeholders should explicitly and 
publicly acknowledge the debt owed by both the Nation and the tenant communities to the 
landowners for their sacrifice in having surrendered the use of their land under ALTO and 
ALTA at less than commercial rates of returns and further publicly acknowledge the right of 
the landowners to receive a fair and commercially determined rate of return on lands they will 
allow for leasing. 


3) That Government expeditiously put in place amendments to the current provisions of ALTA 
to allow new agricultural leases over native land to be outside the ambit of ALTA.  That at 
the same time, NLTB to publicly announce its assurance to the tenant community that those, 
whose leased land will not be required by the landowner for their use will be offered rolling 
leases under NLTA.  That Government and political party leaders explicitly and publicly 
acknowledge that Fijians have traditional and customary ownership rights.  


4) That NLTB to publicly announce that together with Government and in consultation with the 
Fijian landowners make available native land for resettlement.  That Government and 
political party leaders explicitly and publicly announces its full support, both in terms of 
resources and finance, to NLTB to enable it to make available land for resettlement both in 
rural, urban and peri-urban areas. 


5) That Government and political party leaders explicitly and publicly acknowledge that Fijians 
have traditional and customary ownership rights over land below high water mark referred as 
their qoliqoli and that the Fijians should be rest assured that Bills shall be introduced 
conferring such rights to the Fijian owners.  


That Government and political party leaders explicitly and publicly acknowledge that native land 
previously acquired by Government for public purpose and are currently used for purpose other 
than for public purposes be immediately returned to the original owners. 







 


Lal 2002 20 


References 
 
 
Barlowe, R. (1972). Land Resource Economics: the Economics of the Real Property. Sydney, Prentice 


Hall. 
Buckles, D. and G. Rusnak (2000). Introduction: conflict and collaboration in natural resource 


management. Cultivating Peace: conflict and collaboration in natural resource management. D. 
Buckles. Ottawa, International Development Research Centre : 1-12. 


Chenier, J., S. Sherwood and T. Robertson. (2000). Copna, Honduras: Collaboration for identity, equity and 
sustainability. Cultivating Peace: conflict and collaboration in natural resource management. D. 
Buckles. Ottawa, International Development Research Centre : 221-236. 


Darling, A. (1997). A political perspective. Stakeholder Capitalism. G. Kelly, D. Kelly and A. Gamble. 
London, Macmillan Press and Political Economy Research Centre, Sheffield: 10-19. 


Davies, J. (1999). Reforming the leasing and the use of agricultural land in Fiji: an economic incentive 
approach. Suva, Native Land Trust Board. 


Eaton, C. (1988). Vakavanua  land tenure and tobacco farming. Rural Fiji. J. Overton. Suva, Institute of 
Pacific Studies, University of the South Pacific: 19-30. 


Fisher, R. (1995). Collaborative Management of Forest for Conservation and Development. Gland, IUCN-
WWF. 


France, P. (1969). Charter of the Land: Custom and Colonisation in Fiji . Melbourne, Oxford University 
Press. 


 Heady, E. O., 1971. ‘Optimal Size s of Farms Under Varying Tenure Forms,  
Including Renting, Ownership, State and Collective Structures,’ American Journal of Agricultural 
Economics, 53(1):17-25. 


Hutton, W. (1997). An overview of stakeholding. Stakeholder Capitalism. G. Kelly, D. Kelly and A. 
Gamble. London, Macmillan Press and Political Economy Research Centre, Sheffield : 3-9. 


Jones, L. T. and P. A. McGavin (2001). Land Moblisation in Papua New Guinea. Canberra, Asia Pacific 
Press, the Australian National University. 


Kamikamica, J. and T. Davey (1988). Trust on Trial - the Development of the Customary :Land Trust 
Concept in Fiji. Land, Government and Politics in the Pacific Island States. Y. Ghai. Suva, 
Institute of Pacific Studies : 284-303. 


Kelly, G., D. Kelly, A. Gamble. (1997). Conclusion: stakeholder capitalism. Stakeholder Capitalism. G. 
Kelly, D. Kelly and A. Gamble. London, Macmillan Press and Political Economy Research 
Centre, Sheffield : 238-255. 


Lal, B. V. (1992). Broken Waves: a history of 21st century . Honolulu, University of Hawaii Press. 
Lal, B. V. (1997). A Vision for Change: AD Patel and the Politics of Fiji . Canberra, National Centre for 


Development Studies. 
Lal, P.N., H. Lim-Applegate, M. Reddy (2001). "Land tenure dilemma in Fiji - can Fijian landowners and 


Indo-Fijian tenants have their cake and eat it too?" Pacific Economic Bulletin 16(2): 106-119. 
Lal, P. N, H. Lim-Applegate, M. Scoccimarro (2001) ‘INRM or Adaptive decision-making process (ADM 


Process) – a case of focus, attitudes and approach, Conservation Ecology 5(2): 11. [online] URL: 
http://www.consecol.org/vol5/iss2/art11. 


Moynagh, M. (1981). Brown or White? a History of the Fiji Sugar Industry, 1873-1973. Canberra, The 
Australian National University. 


Nayacakalou, R. N. (1971). Fiji: manipulating the system. Land Tenure in the Pacific . R. Crocombe. 
Melbourne, Oxford University Press: 206-226. 


Nellis, J. (1994) "Is Privatisation Necessary? Public Policy for the Private Sector", May, World Bank. 
NLTB (1999). NLTB's Reply to Government's Submission on ATLA. Lautoka. 
Odendaal, A (1998) "Ethnic Conflict and Its Management: A position paper", Centre for Conflict 


Resolution, June, 1998, pp: 1-11. 
Pagiola, S. (1999). Economic analysis of rural land administration projects, Land Policy Thematic Team, 


Environment Department, World Bank. http://wbln0018.worldbank.org/networks/eesd/icdb: 
accessed 18/2/2001. 


Parkinson, J. (1997). Company law and stakeholder governance. Stakeholder Capitalism. G. Kelly, D. 
Kelly and A. Gamble. London, Macmillan Press and Political Economy Research Centre, 
Sheffield: 142-154. 







 


Lal 2002 21 


Pendleton, A. (1997). Stakeholders as shareholders: the role of employee share ownership. Stakeholder 
Capitalism. G. Kelly, D. Kelly and A. Gamble. London, Macmillan Press and Political Economy 
Research Centre, Sheffield: 169-182. 


Qarase, L. (2000). Fiji Government Media Release of 17 September 2000. 
http://www.fiji.gov.fj/press/2000_09/2000_09_17 -02: accessed March 8, 2002. 


Rakai, M. E. T., I. C. Exizbalike and I.P. Williamson. (1995). "Traditional land tenure issues for LIS in 
Fiji." Survey Review 33(258): 247-262. 


Ravenscroft, N. R., R. Gibbard, and S. Markwell (1999). Private Sector Agricultural Tenancy 
Arrangements in Europe: Themes and Dimensions A Critical Review of Current Literature. 
Working Paper 28. Madison, Land Tenure Centre, University of Wisconsin. 


Ravuvu, A. D. (1983). Vaka I Taukei: the Fijian Way of Life. Suva, Institute of Pacific Studies, University 
of the South Pacific. 


Reid, J.D. 1976. “Sharecropping and agricultural tenancy” Economic Development and Cultural Change 
24: 549-76. 


SCOF (1997). Changing Attitudes: Implementing "Best Practice" for a new World in Trade. Lautoka, Fiji, 
Sugar Commission of Fiji: 50pp. 


UNDP (1997). Poverty Report. 
Ward, R. G. (1995). Land, law, custom: diverging realities in Fiji. Land, Custom and Practice in the South 


Pacific. R. G. Ward and E. Kingdon. Melbourne, Cambridge University Press: 198-249. 
Weitzner, V. and M. F. Borras (2000). Cahuita, Limon, Costa Rica: From conflict to collaboration. 


Cultivating Peace: conflict and collaboration in natural resource management. D. Buckles. Ottawa, 
International Development Research Centre : 129-150. 


Williamson, J. (1997). Your stake at work: the TUC's agenda. Stakeholder Capitalism. G. Kelly, D. Kelly 
and A. Gamble. London, Macmillan Press and Political Economy Research Centre, Sheffield: 
155-168. 


Wortzel, H.V. and Wortzel, C.H (1989) "Privatisation: not the only answer", World Development, 
17(5):633-641. 


 





PAPER64LAL.PDF



http://www.usp.ac.fj/landmgmt/PDF/WEBPAPERS/PAPER81JAGJIT.PDF

Embedded Secure Document

The file http://www.usp.ac.fj/landmgmt/PDF/WEBPAPERS/PAPER81JAGJIT.PDF is a secure document 
that has been embedded in this document. Double click the pushpin to view.

http://www.usp.ac.fj/landmgmt/PDF/WEBPAPERS/PAPER81JAGJIT.PDF [08/04/2003 15:32:53]




 


FAO/USP/RIC S Found ati on 
Sout h Pac i fi c  Land 
Tenu re Con fl i ct 
Sympos ium 


Venue: Marine Studies Lecture Theatre, 
Lower Campus, USP 


TR
AN


SFO
RM


ING
 LA


ND
 CO


TR
AN


SFO
RM


ING
 LA


ND
 CO


TR
AN


SFO
RM


ING
 LA


ND
 CO


TR
AN


SFO
RM


ING
 LA


ND
 CO


NFL
ICT


NFL
ICT


NFL
ICT


NFL
ICT


    


Date: 10 - 12 April., 2002 


Paper: 
8.1 
 
Title:  
Foreign investment for 
economic development - a 
cause of fraudulent 
investments in emerging 
economies 
 
Author:   
Jagjit Singh 
 
Contact details:  
School of Social and 
Economic Development, 
USP 
 
Phone: 
(+679) 3212 581 
 
Fax: 
(+679) 3301 487 
 
Email: 
singh_j@usp.ac.fj 
 


Website: http://www.usp.ac.fj/landmgmt/SYMPOSIUM/ 
 


Note:  SPLTC Symposium papers are presented on the website in the 
format that they were supplied to the symposium convenor.  This paper has 


not been edited by the symposium organisers and the comments of the 
discussants have not yet been incorporated.  Please contact the author 


direct for the latest working version.  A refereeing process will allow authors 
to revise their papers for inclusion in a forthcoming publication in the RICS 
Foundation “Our Common Estate” series, in conjunction with the USP and 
the FAO.  Please contact the editor of the special edition, Dr Spike Boydell, 


if you wish to included in the mailing list: spike.boydell@usp.ac.fj 







 1


 


FOREIGN INVESTMENT FOR ECONOMIC 


DEVELOPMENT: A CASE OF FRAUDULENT 


INVESTMENTS IN EMERGING ECONOMIES 


 


 


 


 


 


Jagjit Singh 


 


 


 


 


 


 


18th March 2002 







 2


Abstract 


FOREIGN INVESTMENT FOR ECONOMIC DEVELOPMENT: A CASE OF 


FRAUDULENT INVESTMENTS IN EMERGING ECONOMIES 


Many emerging economies are actively involved in attracting foreign investment in order 


to promote economic development and thus create jobs. The government of Fiji has also 


pursued this policy of attracting foreign capital through its agencies like the Fiji Trade 


and Investment Board. In pursuit of attracting investment, the Cabinet in 2000 had 


decided to review the Foreign Investment Act (FIA) of 1999. This thorough review of 


FIA was to be undertaken with a view to identifying existing problems and 


recommending amendments to make it an effective tool for facilitating and enhancing 


investment in the country (Fiji Times 31/1/2001 p.26) 


 


The government’s ‘investor friendly’ is well intentioned but there have been cases where 


dishonest investors have manipulated the land laws of Fiji to effect the illegal transfer of 


title by making false statutory declarations. In many situations, investors have absconded 


with monies collected for infrastructural development following preliminary approvals of 


development plans. This study illustrates ways in which land (especially freehold and 


leased agricultural lands) has been used by dishonest investors to win themselves  


massive profits. 


 


Keywords: Dishonest dealing Type A, Dishonest dealing Type B, Land Sales Act, Land 


Transfer Act, Agricultural Landlord and Tenant Act. 
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Introduction 


There is a strong belief in many countries that the problems of poverty and 


unemployment could be eradicated through investments. In this belief many emerging 


economies have adopted a policy that supports foreign investments through lucrative tax 


concessions and other benefits. But while there may be evidence to support the belief that  


investments do promote economic development and generate employment, problems can 


be created by dishonest investors whose motives  are not in harmony with the good of 


intentions of governments dedicated  to improving the lives of their citizens. Within this 


broad context this research explores the alluring foreign investment policies of Fiji and 


investigates the different ways that land laws of the country are manipulated to cheat the 


ordinary citizens and the government. 


The National Association of Securities Dealers Automated Quotation System’s 


(NASDAQ) reports that there are currently ‘an unprecedented array of new scams and 


frauds aimed at an average investor’. It is reported that these scams have successfully 


swindled hundreds of millions of dollars from small time investors. It is noted that the 


most devastating scams are carried out in form of small stock scams, which feature: 


 


pushy telephone salesmen stealing billions from naïve investors each year. Advancements 


in technology, including ease of access via the internet, have made scams very efficient, 


hard to detect and even harder to prosecute and eradicate. Many scams align themselves 


with religious, educational or charity organizations to gain much needed credibility 


(Nasdaq, 2000)     
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A classic example of stock scams in recent times is that of the now infamous Enron 


Corporation (Daily Post March 16, 2002 p.8). Enron corporation, which had made its 


fortune through retailing energy, could possibly be indicted for non-disclosure to the 


investing public of its unfavourable financial position. Millions of investors lost their 


money with Enron’s collapse and thousands of its current and former employees lost the 


bulk of their retirement savings. 


 


NASDAQ’s report (2002) focussed on stocks and capital market scams, yet are  


numerous other scams aimed at governments go unreported. There are, for example, 


countless million-dollar scams, aimed at extracting concessions from governments in the 


disguise of economic development and job creation.  


 


There is growing literature on dishonest dealings by companies and individuals in many 


countries including the United States. In a report on this matter, Barlett and Steele, noted 


that in the guise of ‘economic development’ (known variously as public-private 


partnerships or corporate welfare), companies in the United States have tended to extract 


from governments ‘an outright grant, real estate, low-interest loan or government 


service.  It has turned politicians into bribery specialists, and smart business people into 


con artists. The justification for much of this welfare is that the U.S. government through 


corporate partnerships was creating jobs. But surprisingly few new jobs were created in 


the process.(Barlett and Steele 1998 p.22). 


 


Similar exist in many other countries. Ucheomumu (2000) reports that multi-national 


companies have been duping and exploiting Third World countries under the guise of 
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‘foreign investments’. With promises of development and job creation, many companies 


and individuals are exploiting governments for tax concessions and other benefits not 


offered to ordinary citizens. These benefits could be in the form of an outright subsidy, 


land grants, low-interest loans or tax exemptions and tax deferrals. But there are also 


cases of shrewd investors who have exploited a country’s immigration, land and property 


laws with promises of land development and job creation. 


. 


 In Tanzania, for example, the Executive Director of the Tanzania Investment Center 


(TIC) warned that stern measures, including expulsion, would be taken against dishonest 


investors who evade taxes and indulge in other forms of malpractice (Sitta, 2000). He 


noted that dishonest investors were evading tax through collusion or corrupt means with 


government officers in charge of tax collection by under declaration or deliberate mis-


categorizations of imported goods. The Director further noted that Tanzania had created 


an enabling investment climate through economic reforms and innovative legislation so 


that investors could play a role in promoting Tanzanian economic growth, not to stab it in 


the back (Sitta, 2000)  


  


 While stocks and capital market scams, tax evasion and tax concession scams have been given widespread 


publicity,  there are numerous high level real estate frauds aimed at ordinary citizens and governments that 


go unreported.  This study therefore specifically focuses on fraudulent land dealings practised in the 


disguise of economic development and job creation in Fiji. It would be appropriate, however, first to 


discuss Fiji Government’s policy on foreign investments and then discuss dishonest practices from that 


perspective. 
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METHODOLOGY 


 


A qualitative research approach has been used here to examine fraudulent land dealings 


of overseas investors in Fiji. Information on land dealing was checked through 


triangulation to verify records. These records were cross-checked with staff of the 


relevant ministries. In some cases, useful information was obtained from records of court 


proceedings and court judgments.  Interviews with victims of the dishonest dealings 


provided in-depth information on the land cases discussed below. The local newspapers 


also contained details of some land disputes discussed here. In all, checking and cross 


checking of records has enabled the researcher to provide a reliable account of the 


manner in which crafty investors have exploited the land laws of Fiji for their own gain.   


The overall research objective is  (1) to examine the existing government policy on 


foreign investments and (2) to investigate ways that the land laws of Fiji are used to cheat 


innocent citizens and the government. 


In this study, illegal transfers of large tracts of agricultural land to foreigners (contrary to 


Government policy) through dishonest dealings have been identified as Type A. Cases 1 


and 2 below are good examples of dishonest dealings that fall in this category. 


Dishonest dealings involving manipulation of Town and Country bylaws have been 


labelled as Type B. Examples of this kind of dishonest dealings are illustrated by cases 3, 


4,5 and 6. 


As this a qualitative study sampling design and sample size were not the critical issues in 


this study. More examples of  Type B are included to reflect the greater frequency of this 


type of dishonest dealing.  
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FIJI GOVERNMENT POLICY ON FOREIGN INVESTMENT 


Like many developing economies in the world, successive governments of Fiji have 


made a concerted effort to attract foreign investments. This stance has been based on the 


belief that investments would promote economic development, generate local 


employment, enhance infrastructure and provide opportunities for local equity 


participation. The present Prime Minister (Mr Qarase) expressing this sentiment made the 


following comment at the Fiji-India Business Council: 


 


‘ please spread the word to your contacts and associates in India that we have an 


investor-friendly environment, with many concessions available for those who want to 


join the ranks of our investment community’ (Hildebrand, 2002 p.20) 


 


 


Fiji’s present investment policies are clearly articulated by the Fiji Trade and Investment 


Board in conjunction with the Ministry of Finance. With respect to the objectives of 


attracting investment, it is noted that investment is required to:  


 


‘create employment and income earning opportunities, contribute to skill and training of 


locals; minimize environment destruction, promote equitable distribution of benefits of 


development and improve standards of living’(FTIB,Investment climate statement 2000 


p.2)  
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In attracting investments, emphasis is being placed on increasing investment in resource 


based and productive sectors of the economy. The concession package includes a total 


waiver of licensing for imported capital goods and other production materials and duty-


free imported capital goods, equipment, components and raw materials. No income tax 


on corporate profits is payable for 13 years and there is repatriation of capital and profits. 


While specialized personnel may enter the country freely, foreign investors are expected 


to employ local labour wherever those with the necessary qualifications and training are 


available. Work permits are granted to expatriates to fill positions where appropriate local 


staff are not available (Investment climate statement , 2000 p.2).  


 


While many kinds of tax concessions are being granted to attract investments, the 


government discourages foreign investors from acquiring controlling interest in, or taking 


over, an already established locally owned enterprises.  Fiji, like many other countries 


(Riddell 2000, p.2), has placed restrictions on the sale and lease of agricultural lands. 


Soon after Independence in 1970, the Government of Fiji passed (in 1976) a Land Sales 


Act to regulate speculation in land in Fiji. While the Act came under the Ministry of 


Finance, the actual enforcement was vested in the Minister of Lands and the Attorney 


General though the Registrar of Titles.  


 


The Land Sales Act requires that the sale and lease of lands in excess of two acres should 


be approved by the Minister of Lands. The decision of the Minister is to be based on the 


advice of the Director of Lands and statutory bodies such as the Fiji Trade and 


Investment Board. Despite the intentions of the Act to restrict the sale of agricultural land 


below the market price, there have been cases where shrewd investors have manipulated 
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the land laws to effect the transfer of freehold lands contrary to the intentions of the Act. 


As noted earlier in this paper, illegal transfers through dishonest dealings have been 


identified as Type A, well exemplified by Cases 1 and 2. . 


Dishonest dealings where the Town and Country bylaws have been manipulated here 


labelled as Type B. Examples of dishonest dealing Type B are illustrated by cases 3, 4,5 


and 6. 


On the implementation of the project, the overseas investor is required to submit regular 


progress reports towards the completion of the projects. Such monitoring should 


minimize dishonest dealings of Type A and Type B.  It seems, however, that the 


monitoring is not being strictly carried out, thus giving rise to the manipulation of land 


laws discussed in this paper. 


 


DISHONEST DEALING:TYPE A 


In this type of dealing, freehold agricultural lands are sold (below the market price) to 


non-citizens contrary to the Fiji Government’s policy. Land laws infringed include the 


Land Sales Act, Land Transfer Act and Agricultural Landlord and Tenant Act.  Land 


sales under this type of dealing could be conceptualized as having a number of different 


phases which include: fictitious land development schemes, mortgages, sale of undivided 


land shares, foreclosures and finally the eviction of tenant farmers.  
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CASE 1 (Agricultural development) 1 


 


Case 1 involves 137 acres of freehold land at the mouth of the Nasinu River that had 99 


year lease encumbrance expiring in the year 2054. The lessee had been in occupation 


since 1954, using the land at varying times for dairy farming and rice cultivation. 


Until 1992 access to the property was through a two mile long muddy track over land or 


by boat down the Nasinu River. The lease was initially for 21 years but prior to its expiry 


(in 1975), it was further extended for 99 years in order to give the lessee the first option 


to purchase. The landlord died in 1973 and the son who inherited the property was 


anxious to sell it. But because of the 99-year lease encumbrance, the son had difficulty in 


getting a bona fide local buyer. His efforts to sell it to overseas buyers (investors) were 


initially not successful because the government (through the Fiji Trade and Investment 


Board and indirectly by the Land Sales Act of 1976) discouraged the sale of agricultural 


land to non-citizens.  


 


However, this hurdle was overcome with the assistance of an overseas investor who 


crafted a development proposal whereby the local landlord would sell 51 per cent of the 


shares to the overseas investor. In the development proposal, investment objectives of the 


Fiji Trade and Investment Board were highlighted. The farming of selective crops for 


export, containment of mangrove encroachment and the building access roads. These 


developments were to be undertaken in conjunction with the lessee using local labour and 


the project was to be completed by November 30,1982. In the statutory declaration  


attached to the Land Sales Application the following entry was made:   


                                                           
1  
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‘Continue farming of selective crops, to test trial crops of fruits and vegetables currently 


imported and not grown in Fiji. The development works were to include (a) swamp areas 


to be drained (b) encroaching mangroves to be halted (c) cross property access roads 


built (d) storage and workshops constructed. These developments using local labor and 


working in conjunction with the lessee were to be completed in 5 years (November 30, 


1982).  


 


On the basis of the promise of working in conjunction with the lessee and a local partner, 


that the Fiji Government finally approved the sale of the first 13 (71 acres) of the 25 


shares for $5,200, a price well below the market value because of the 99- year lease 


encumbrance. In retrospect, it has become clear that all promises by the overseas investor  


had the single objective of fooling the government of Fiji into approving the sale of 


agricultural land  contrary to its expressed policy. In the second phase of this dealing, the 


investor was preoccupied with acquiring the remaining 12 (of 25) shares left with the 


local partner. In order to acquire these, he loaned the local partner a further $11,496 on a 


‘payable on demand’ basis. A few days after the loan, the foreign investor tried to 


foreclose the property, contrary to s.63 of the Land Transfer Act. However, to register the 


title to his name, the investor was again required to get the approval of the Minister of 


Lands as per the Land Sales Act. But this time he concocted a different excuse. In his  


Land Sales Application form, he claimed that potential investors were not happy to invest 


in a property that was partly owned by a local partner. On this pretext of acquiring capital 


for the promised development, he said, that he wanted to acquire the remaining 12 


undivided shares.. Comment: Change spelling  
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On reflection, it appears that this claim was only a front to win the approval of the 


Minister of Land as per Land Sales Act. In this phase, the foreclosure on the property was  


contrary to the provisions of the Land Transfer Act regulating foreclosures. It failed to 


comply with s. 63 stating that mortgages are to be used for security only and not to effect 


transfers of titles and s.73(1)(d) requiring that all parties with interest in the mortgage 


property are to be informed about the foreclosure. One such party was the lessee, who 


would have been all too glad to make the mortgage good to acquire shares in the freehold 


land over which he had a 99-year lease.  


Since acquiring the property in 1977, the overseas investor has not taken any initiative to 


develop the land ‘in conjunction with the lessee’ but has done his best to cancel the lease 


and sell the land for a massive profit bereft of the lease encumbrance. In this particular 


dealing the person who has lost out is the lessee. The Government should have sought the 


lessee’s permission in granting a development licence. The investor has in turn used the 


development permit not for development but to fraudulently register his name on the 


Title, cancel the 99-year lease and sell the land at an enormous profit. By approving the 


development permit and agreeing to the transfer, the Government has in fact ignored the 


first option to purchase that was granted to the lessee with the 99-year lease. 


The effect of this dispute has been to leave unutilized for twenty years a large tract of 


land that was once under intensive farming. Each time the lessee attempts to develop the 


land, the foreign investor intervenes by threatening court actions, rent increases and 


letters of non-compliance with lease covenants. The investor has also continued to exploit 


the ‘racial divide’ in the country to his advantage by using Fijians to evict the lessee. 
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Case 2. (Freehold agricultural island at the mouth of Rewa River)2 


 


Surrounded by white sandy beaches, Wakaya is a 40 acre freehold island located close to 


the Matai-i-Suva beach on the mouth of Rewa River. The name of this property is  


identical to that of the world famous Wakaya Island resort which is located close by, but 


the two should not be confused. Unlike the Wakaya Island resort, Wakaya is primarily 


used for agriculture. Two Indian farmers who have leased the island from their Indian 


landlord grew coconuts and raised cattle and goats for their livelihood. 


Aspects of dishonest dealings can be traced to 1976 when an overseas investor bought the 


island for a  price well below the market value.  The questions that arise concern (1) why 


and how the sale was approved by the Minister of Lands and (2) the promises made by 


the overseas investor to the Indian owner that led him to sell his property below the 


market value. Here the motives of the investor appear to be similar to the dealing in Case 


1, to buy the island below the market price (because of the lease encumbrance),and  raise 


the value of the property by  canceling the lease.   But in this dealing, there was another 


catch. The investor made the Indian owner believe that the former had influence over 


Australian immigration and would be able to obtain permanent residence (PR) of 


Australia for him. The investor further promised the use of his Holden car, provision of 


three months accommodation and assistance in his search for employment in Brisbane, 


Australia. The Indian now realizes that these were false promises to buy his property 


cheaply for a sum of $1,596. He has since tried to get his island back but he has not been 


successful. 


 


                                                           
2  
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After registering the title to his name, the overseas investor has been trying to evict the 


Indian tenants on grounds of non-payment of land rent. The farmers had been on the 


island for some 30 to 40 years and applied for an additional 20-year lease under the terms 


of the Agricultural Landlord and Tenant Act. The Agricultural Tribunal ordered that the 


farmers be given the leases and that the terms be drawn up. Instead, the farmers were 


served a notice to quit, alleging that they had not paid rent. Having lost a court case over 


this issue (Fiji Times 9/12/1986 p.29), the locals raped and plundered the two Indian 


families who were managing the coconut plantations. Here, the dealing was similar to 


that in case 1, in that because of the lease encumbrance, the land was bought below the 


market price. In this case the investor further benefited by misrepresenting his influence 


with Australian immigration procedures and authorities.  


Summary of dishonest dealing Type A 


In case 1 and case 2, the patterns of land transfer and purported lease cancellations are 


similar. In phase 1, promises of massive inputs of capital and labor to undertake a major 


land development (with access roads, drainage schemes and the like) to plant export 


crops not grown in Fiji. The aim in phase 1 was to get government approval for the 


development license. In phase 2, the development license was used to purchase the land 


against the government policy of selling agricultural land to non-citizens. In phase 3, a 


concerted effort was made to cancel the lease by harassing the lessees of non compliance 


of lease covenants, threats of rent increases and finally court cases.  In phase 4, the land 


was put up for sale (bereft of the lease encumbrance) for a price far in excess of the 


purchase price. 


A number of different land laws were manipulated in dishonest dealing Type A. While 


the Land Sales Act was clearly violated, Type A dealing also impinges on sections of 
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Land Transfer Act and Agricultural Landlord and Tenant Act (ALTA). Sections of the 


Land Transfer Act that regulates foreclosures and mortgages were not complied with in 


the process of the registration. In a like manner, sections of Alta that protects the interests 


of tenants were contravened in the process of lease cancellation. Finally, the granting of 


the development license to non residents without the prior knowledge of the property 


owner was a gross violation of property rights that is enshrined in the Constitution of Fiji. 


 


DISHONEST DEALING: TYPE B 


In this type of dealings, subdivision and rezoing bylaws are misused to collect large sums of money from 


potential buyers in the guise of infrastructural developments. As in the case of  Type A , this dealing also 


has a number of phases which include: glamorous development plans, conditional approval in principle, 


collection of deposits (from potential  buyers)  for the purported infrastructural developments, request for 


government assistance either for infrastructural works or the relaxation of conditions.  


 


CASE 3 (Residential and resort development)3 


 


This is a freehold beach property of about 10 acres. The subdivision application was 


supported by the Fiji Trade and Investment Board.  


 


The development proposal was for the creation of 20 residential lots. In accordance with 


the Subdivision Bylaws (Cap 140), the Department of Town and Country Planning 


granted a preliminary approval in principle. In the conditional approval, the developer 


was required to make provision for water and electricity supply and solid waste and 


sewage disposal. A major condition attached to this development was the realignment of 
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Queens Road adjoining the development area. The 100-met foreshore requirement was 


relaxed to 10 met to accommodate the proposed subdivision. 


 


 Preliminary approval was granted but the survey plans were not released pending 


completion of the conditional requirements. Rather then fulfilling the requirement 


though, the developer has sought government assistance which is estimated to run into 


millions of dollars. In the meantime, the lots are believed to have been sold on paper to 


overseas buyers. Further development of residential lots and release of survey plans (after 


registration and titling) is put on hold until all the conditions laid down by the approval in 


principle are met. 


This is yet another example of a development proposal that has failed to contribute to the 


national development.  Few, if any jobs were created for locals while the taxpayers of Fiji 


are required to assist in planning a beach residential subdivision for non-citizens.  


 


There are many other such development proposals over freehold properties that have 


been granted preliminary approvals for residential and resort developments that would be 


of no immediate benefit to non-citizens. But the massive cost of the developments in the 


provision of services and in negative environmental impact has put the developments on 


hold pending either financial support from the Fiji Government or relaxation of the 


preliminary subdivision requirements.  


 


 


                                                                                                                                                                             
3  
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CASE 4: (Residential and resort development)4 


 


The site is a 150-acre freehold property in between the Queen’s Highway and the Pacific 


Ocean. Undulating hills and coastal flats are the characteristic landscape features of this 


property.  The northern boundary is Korovisilou Creek, along which there are large tracts 


of mangroves, especially at the mouth of the creek. At the time of the development 


application, the property was being used for grazing.  


 


The development proposal was for multi-million dollar residential and resort 


development complex.  Details of the proposal were: 43 hillside lots; 39 golf course lots; 


39 Oceanside lots and 24 Queen’s Rd view lots. These lots were to be of varying sizes to 


suit the topography.  In addition there were areas allocated for resort and condominium 


type of development., tennis courts, foreshore beach area, jetty and boating facilities at 


the mouth of the river. The proposal had provisions for sealed roads and water, sewer and 


solid waste disposal in accordance with the regulations of the local rural authority. 


 


Initially the proposed development was being refused on the grounds that it would have a 


negative effect on the indigenous fishing rights and adversely affect the local social and 


cultural lifestyle. The geotechnical survey of the area raised further questions about 


development on this scale in terms of coastal erosion, sedimentation, effluent discharge 


and its potential negative effects on the foreshore. However, despite the initial refusal, a 


preliminary approval in principle was subsequently granted, although with such 
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development conditions attached to the project that it was no longer a financially viable 


project. A major problem with the preliminary approval was that zoning of the area was 


to remain rural.  


 


The lots were, however, sold on paper to local and overseas buyers after the approval in 


principle was granted. Initial deposits were obtained and the developer has since 


absconded without fulfilling his conditional obligations. The plan was approved in 


August 1984 but to date no further initiative has been taken to develop the area as per the 


conditions of the approval. Huge signboards were constructed by the Queen’s Highway 


offering freehold lots for sale but registration and titling were never prepared. The release 


of these documents was put on hold pending the developer meeting the conditions of the 


Subdivision Bylaw.  


 


The victims of this proposed development were obviously the potential buyers (who 


contributed deposits to finance the infrastructural conditions of the project). 


The government and the local people who had hopes and expectations raised of some 


visible and tangible development games.  


 


CASE 5: (Residential, commercial & community development on native land)5 


 


This 200 acre (62 ha) site is located near the ‘Garden of Sleeping Giant (across from the 


Vulani Island Resort) in Sabeto, Nadi. Currently, the area is under sugar cane and is 


considered to be a relatively good sugar producing area. The developers, Chinese 
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nationals from Taiwan, referred the proposed development as’Kingdom of Leisure and 


Vacation’ and the ‘Pearl of Fiji.’ 


 


The proposed development was to consist of a mix of 332 residential and commercial 


lots, as well as a 250-room five-star resort and a nine hole golf course was to be 


constructed. The dwelling homes on completion were to be sold to Taiwanese people. 


Other facilities in the proposed project were: a shopping centre, restaurants, public 


theatre, community centre, public library, health centre, tennis courts and swimming 


pool. 


 


Unlike the previous development projects which were on freehold lands, this project was 


on native land. The Native Land Trust Board (NLTB), which administers all native lands,  


granted a 99-year lease to facilitate the proposed development at a projected cost  $96.2 


million dollars. It was estimated that at least 1,000 people would benefit directly from 


jobs while indirect benefits would accrue to another  4,000 people. The project would 


have also boosted the land rent revenue of  Fijian landowners from $9,000 (paid by the 


Indian cane farmers) to  $433,400. The report on the project noted that there would be a 


‘very definite and marked betterment of life style for a large proportion of the people’. 


 


The preliminary development approval was granted in May 1996. The conditions were 


similar to those in most residential and resort applications, including provisions for  


access roads, solid waste and night soil disposal, piped water and electricity, to be 


provided in accordance with Town & Country regulations. Despite the support the project 


                                                                                                                                                                             
5  
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has received from the government (through the Fiji Trade & Investment Board) the 


project has to this day remained undeveloped. In the meantime, the landowners have lost 


out on the rent they received from the cane farmers while the cane farmers who farmed 


the area have lost out from incomes they received from cane farming.  


 


 


Case 6  (Residential and resort development on native land)6 


 


A Korean company proposed this development on 7.9775 hectares of native land located 


at Malaqereqere in Sigatoka, a coastal strip with shrubs, casuarina and coconut trees. 


This proposal was for residential and resort development.  In the development 


application, the developer/investor had made provision for access road, water supply, 


electricity, sewerage and waste disposal systems. On approving the application, the 


government further relaxed the terms of the Subdivision bylaws. It relaxed, for example, 


the 30-met foreshore reserve to 6-met. Despite these generous conditions, the 


development has lapsed, while the local partners are on record as having paid out 


$195,000. Survey plans for this project have been approved but registration and titling 


has yet to be completed. As much of the infrastructural works have been done by the 


Public Works Department (PWD), one could conclude that the Fiji tax payer has 


subsidized the development for massive profits accruing to the investor with the sale of 


‘approvals’ overseas.    


                                                           
6  
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Summary of dishonest dealing Type B 


 


In dishonest dealing Type B, the investor attempts to deceive the government with 


promises of a relatively large scale residential and resort development on rural land. In 


the development proposals, items highlighted such things as massive earthworks, 


provision of water, electricity and sewerage systems etc.  


 


In type B, the investor has the land rezoned from rural to residential, commercial and 


resort type of development. In such situations, the zoning and subdivision approvals are 


generally granted simultaneously. With the change in zoning (generally upgrading from 


rural to residential, resort or industrial) there is an automatic increase in value.  Further, 


once the approval in principle is granted, deposits from potential buyers are collected for 


infrastructural works. But this seldom happens in dishonest dealing Type B. The 


developer either absconds with the deposit monies and/or seeks government’s assistance 


(millions of dollars) to complete the development. Requests for relaxation of conditions 


(e.g. reduction of foreshore or road reserves) in the ‘approval in principle’ are also 


common.   


In Type B, no specific aspect of the Town and Country bylaw, Subdivision bylaw or the 


Surveyors Act are violated. Nevertheless, there appears to be a loophole in the manner in 


which the approval in principle is granted and subsequently used by developers.  


In both Type A and Type B dishonest dealings, the government policy of economic 


development and job creation are generally used as bait to get development permits, 


which in turn are used for massive profits. 
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In both types of dealings, the promises include such items as: cultivating export crops not 


grown in Fiji, working with a local partner in conjunction with a lessee, extensive 


drainage and road works, use of local labour, environmentally sensitive and aesthetically 


pleasing developments, creating good relations between countries, vast increases in rent 


money for the landowners, protection of indigenous fishing rights, and so forth. Appeals 


on refusals are generally handled through prominent law firms to give credibility to the 


applications. 


 


 


DISCUSSION 


 


The role of governments in promoting economic development and job creation by 


attracting investment is all part of good national planning. However, in the processing of 


development applications, a more stringent stance has to be adopted to prevent with 


discourage dishonest investors from attempting their bogus plans. In the scrutiny of the 


development proposals, it is important to be cognizant of local ‘moral hazards’, who 


appear as bogus local partners in facilitating the preliminary approvals in principle. At 


best the role of government should be to create a level playing field for all stakeholders in  


national development and not get too ‘investor friendly’ and ignore the interests of the 


taxpayers of Fiji. 


 


 A sound record of land dealings with credible registration and titling services by the 


government would facilitate increased local and overseas investments. ‘Up-front monies’ 


collected as deposits to finance infrastructural developments should be used solely for 
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that purpose.  Procedures should therefore be devised to avoid dishonest investors from 


using deposit monies for their own personal aggrandizement. 


 


 The sale and lease of land in excess of 2 acres to overseas buyers should be critically 


examined to avoid dishonest dealings. The development plan, which generally is used as 


the basis of conditional approvals, should be agreeable to all parties (to avoid land 


disputes) including the lessee and sitting tenants to avoid land disputes. However in 


situations where disputes are encountered, such disputes should be settled through 


tribunals and arbitration. Court cases seem to be never ending affairs and disputes are not 


easily resolved. Case 1 cited in this paper, for example, has been pending since 1985. 


Locals, who tend to suffer from these bogus dealings, should be adequately compensated 


for the loss of their properties and farm income. 


 


It would seem that one major obstacle in the land dealings are the conditional approvals. These should be 


checked periodically and in cases of default, immediate action should be taken to rescind the conditional 


approvals. Bogus statutory declarations in the land sales and subdivision applications should not be allowed 


to go unpunished.    


 


CONCLUDING REMARKS 


 


While overseas and local investments can stimulate economic growth and create jobs, it 


is important that government remain vigilant against dishonest investors. Such investors 


have the tendency to create multi-million dollar schemes on paper, which turn out to be 


massive scams.  
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The conditional approvals that have been won for the land sales, subdivision and zoning 


applications have been successfully used to exploit the public and extract government 


assistance with no assurance that the project as proposed would ever reach completion.  


In fairness to the investors, the government has provided liberal tariffs and tax 


concessions to compensate investors adequately for their investment in the country. It 


would thus be fair for investors to reciprocate the good intentions of the government with 


honest dealings.  


 


Future research could explore the fairness of litigation and subsequent court decisions  


that have arisen from the bogus land dealings. Other studies could explore the sufferings 


of innocent people (especially farmers) who have become victims of the fraudulent land 


dealings.  
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NOTES 


 


1. Information on this dealing was obtained from High Court records. In particular, 


Cases 854/85, 422/88 and 254/92 contained some valuable information on this 


dealing.   


 


2. Information Case 2 was obtained from the local landlord who was the victim of this 


dishonest dealing. Supplemental information was obtained from Fiji Times of 


December 9, 1986 p.29 


 


3. Information on Case 3 was obtained from government records. 


 


4. Some useful information on Case 4 was obtained from interviews with town planners. 


Residents of area sales staff working on the project also provided additional 


information. 


 


5. Information on Case 5 was obtained from government records and evicted cane 


farmers. 


6.   Information on Case 6 was obtained from government records 
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R E N T  C O N T R O L  I N  T H E  A G R I C U L T U R E  S E C T O R  
 


FAO/USP/RICS Foundation South Pacific Land Tenure Conflict Symposium 
USP 10 th-12th April 


----------------------------------------------------------------------------------------------------------------- 
A U T H O R :  S E V A N A I A  D A K A I C A  
Address: Lecturer, Land Management and Development Department, 


School of Social and Economic Development, University of the South Pacific, PO 
Box 1168, Suva, Republic of Fiji Islands 
Telephone (+679) 212584   Fax: (+679) 304332    Email:Dakaica_S@usp.ac.fj 


Keywords: Rent Control, ALTA, NLTA,UCV, agriculture sector, NLTB. 
 .            
A B S T R A C T :  


Rent Control in the Agriculture Sector in Fiji is governed by the Agriculture Landlord and Tenants 
Act. Under this piece of legislation a lessor is entitle to 6% of Unimproved Capital Value (UCV) as his 
annual rent. The Native Land Trust Board (NLTB) the trustees for Fijian Landowners have argued 
quite strongly that this formula represents inadequate rental to the landowners who have leased out 
most of their best lands to the Indian tenants. John Davies who also argued that according to his 
calculation this rental formula amounts to a very nominal sum of 60 cents per hectare, which is the 
equivalent cost of a copy of a daily newspaper, supports this view.1  


Others who holds a different view to this includes the National Farmers Union (a Trade Union 
Movement of Cane Farmers) and the two major political parties representing the majority of Indo–
Fijian Interests here in Fiji. The thrust of their arguments is that the ALTA looks after the interests of 
everybody including the landowners who are represented by NLTB and the tenants fairly and squarely. 
This debate is a very topical one in Fiji at the moment because most of the agricultural leases are now 
expiring and are not renewed because the landowners want to farm the land themselves or because that 
they do not see any real benefits in leasing their land. Oskar Kurer whilst he agrees with John Davies 
on the low rental he however blamed NLTB for this for not doing a thorough work in time of rent 
review to raise the lessee’s rent to an appropriate level.2 NLTB argued that any new leases renewed 
should be done Under Native Land Trust Act that have provisions for market rental and not under 
ALTA. Those who oppose this counter that both the Landlord interest and the Lessee’s interest is best-
protected under ALTA.The objective of this paper is to analyse impact of rent control on ALTA. In 


particular it will look at cane production, expiring land leases, low rent, huge rent 
increases and land market in terms of sustainable development since 1976 when the 
ALTA came into being up to the present day. It is hoped that the paper will shed some 
lights on the issue of rent control on agriculture production. 


Sevanaia Dakaica is a lecturer in the Department of Land Management and 
Development at the University of the South Pacific. 


                                                 
1 John Davies; Reforming the Leasing and Use  of Agricultural Land In Fiji: An Economic Incentive 


Approach;1999 
2 Kurer Oscar; ALTA and Rent: Who Exploits Whom? 2001. 
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The views represented in this paper are those of the author and do not necessarily reflect the view of 
the University of the South Pacific. 







R E N T  C O N T R O L  A N D  I T S  I M P A C T  O N  A G R I C U L T U R E  S E C T O R  


INTRODUCTION 
Rent control as a Public Policy creates a conflict situation under the provisions of Agriculture 


Landlord and Tenants Act (ALTA) because “ …tenants have benefited, but landowners have not. 


Consequently, as ALTA leases expire, many mataqalis are refusing to renew them, either at all, 


preferring instead to cultivate their own land, or else not renewing them under auspices of NLTA 


(Native Land Trust Act). Rent prescribe are extremely low. In 1995 ALTA rents averaged $36 per 


hectare, a figure far below any other country…”3 However on the other hand Kurer argued that “ 


Although Davies and Gallimore’s case that rents are below market rent convincing, they massively 


exaggerate the degree to which this is the case. They are wrong to, moreover blame ALTA for these 


low levels of rent. ALTA does allow for higher rents than are currently paid and the claims that ALTA 


crippled the ability of NLTB (Native Land Trust Board) to act as landowners’ trustee turn out to be 


spurious. If landowner were “exploited”, it was certainly not because of ALTA but because of its 


administration that failed to fully exploit its powers to increase rent.”4  


These two views are not at all surprising because Rent Control as a Public Policy has attracted a lot of 


attention not only from the stakeholders but also from the government and others. As Drier (1997) 


identified, these groups are able to shape the outcome of this public policy contest because they are 


better organised. They mobilise their resources in order to address the social injustice and this can lead 


to public policy changes. They can lobby for legislation’s by attending and testifying at public 


hearings. They can write articles and letters to newspapers, they can appear on TV and radio shows 


trying to generate publicity and to pressure for their cause as well as influencing the media in setting 


the agenda on public debate. 


For the purpose of this seminar I will how rent control contribute to the conflict in our land tenure 


system and put forward solutions to the conflict of rent control. However it is necessary to also put 


these conflicts and solutions in the context of sustainable development. 


                                                 
3 John Davies, (1999) Reforming the Leasing And The Use OF Agricultural Land IN Fiji: An Economic 


Incentive Approach; Unpublished paper. 
4  Krurer Oskar (2001) ALTA and Rent: Who exploits whom? USPEC Department of Economics, USP 
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DEFINING RENT CONTROL 


Rent controls, common in both urban and rural sectors of developing countries, have negative 


consequences for efficiency and equity. The experience with rent control in legislation in agriculture is 


revealing. The common rationale for this legislation is to protect tenants from eviction and to provide 


them with an income subsidy at the expense of the landlords by limiting the rental value that can be 


charged (Binswanger, Deininger, and Feeder 1995)5. As soon as news of impending legislation 


spreads, landlords often evict tenants and resume cultivation under direct owner management using 


hired labour. Because hired labour entails supervision, even if they must forego some output. 


Moreover, landlords facing more stringent constraint on existing rental contracts, find it less profitable 


to invest in land improvement, while reduced contract duration fostered by rent control laws 


diminishes the incentives for tenants to make long term investments. 


One additional difficulty with rent control in rural areas is the very high cost of enforcement. In 


practice, tenants, and landowners find ways to circumvent the legislation. The government uses real 


resources to enforce the legislation, as does the private sector in trying to avoid it. 


Finally, a common feature of rent control legislation is the prohibition of shared tenancy or the 


imposition of an upper limit on the landowner share. Institution where risk and supervision costs are 


high and where credit is restricted; prohibition of share contract may actually decrease efficiency.6 


Other arguments against rent control includes: 


1) The existence of a land market, which in it self is a fair, and equitable resource allocator is 


enough to administer rent control. 


2) Landowners are discouraged to release their land 


3) Rent control greatly distorts market price. 


                                                 
5 Salzar P A: Feeder B & G (2001) Regulatory Policies and Reform: the case of land markets; World Banks 
6 ibid 
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APPLICATIO N OF RENT CONTROL IN THE AGRICULT URE SECTO R IN FIJI .  


The Agriculture Landlord Tenants Ordinance (ALTO) came into force on 29/12/67. The main object 


of the ordinance was to provide increased security of tenure of agricultural land in order to foster 


increased agricultural development. The ordinance was revised which resulted in the passing of the 


ALTA (Amendment) 1976, which became effective on 1/0/77. Leases were granted after the date of 


the amending Act was to be for a term of at least 30 years. It was envisaged that the security of tenure 


thus provided would ensure stability in agricultural production, better husbandry of the land and 


livestock, and provides grater incentive to farmers. Another major amendment was the provision for 


setting up a Committee of Valuers every five years whose duty it was to determine and declare the 


unimproved capital value of the various classes of agricultural land upon which the rent was based. 


The process allows for consistency in rental value and is designed to provide a decent margin of profit 


to the tenant and at the same time a sizable rental income to the landlord. ALTA also provides for 


inflation and any variation in the real value of money by way of reassessment of rents every five years. 


It has also other provision such as good husbandry and conservation, which ensures maximum 


productivity and sustainability of the natural resource. The establishment of Agricultural Tribunals to 


determine disputes and proper administration of the Act is perhaps another, which provides and 


ensures equal benefit to both the farmer and the landowner. The extended lease had expired from 1997 


onwards whilst leases granted after amending Act have no provision for extension and will begin 


expiring from 2007.  


Everyone agrees that we need to devise an equitable rental system that satisfies all stakeholders. The 


present Act controls rent to 6% of the unimproved capital value (UCV). The ALTA rent-setting 


mechanism consists of four main components: 


3.1 An independent Valuers estimate of the unimproved capital value, 


3.2 A regulation that limits level of rent to 6 percent of this unimproved capital value, 


3.3 The NLTB which sets the level of rent within these limits – usually in negotiation with the 


tenants, 
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3.4  An Agricultural Tribunal to whom the NLTB and the tenant can appeal if they are 


dissatisfied with the terms of the contract. 


This system has been criticised for allowing exorbitant increases. Examples of increased by 800 – 900 


%. NLTB wants rental to be based on fair market rental. 


TAB LE 1 
Showing Rent Levels for Different Class of Land. 


Land Class Lower Limits Upper Limits Average  
 1987 1992 1987 1992 1997 1992 


First class $150 $390 $240 $540 $195 $485 
Per acre $61 $158 $97 $219 $79 $188 


Second class $90 $270 $150 $390 $124 $330 
Per acre $40 $109 $61 $158 $50 $134 
3rd class $60 $120 $90 $270 $75 $195 
Per acre $24 $49 $36 $109 $30 $79 


Marginal land $21 $45 $60 $120 $41 $83 
Per acre $18 $21 $24 $49 $17 $84 


Source: Fiji Republic Gazette (Legal Notice No 127) of August 1992. 


Table 1 indicates what can NLTB lawfully charge under the law on various classes of land. The table 


also shows the lower and upper limits that can be charge on different classes and it further shows that 


the rental levels increases over the years and is reflective of the market situation. This may not be the 


full market rent but only partial market rent. For an unimproved value reflects only a proportion of 


capital value of the property and therefore a proportion of its full market rent. In this regard rent based 


on unimproved capital value will be lower. And more so, if the rent is controlled as in the case of 


ALTA which is 6% of unimproved capital value. 


According to the Coalition Government “The ALTA-formula yields rents are reasonable and not 


detrimental to the interests of the Fijian landowners. NLTB needs to reassess its stand given the 


political reality that it cannot amend NLTA (Native Land Trust Act) to incorporate ALTA. NLTB 


needs to take cognisance of the grave social and economic impact of its policy and it needs to be 


reminded of its corporate and social responsibility to the nation”7 


                                                 
7 Government Paper (FLP) Proposed ALTA Amendments, Cabinet Workshop Forum Secretariat, 1999. 
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EVALUATION OF REN T CONTROL UN DE R ALTA 


3.1 The issue of low rent and huge increases in time of review 


It seems that two major issues with regard to rents includes the low rent based on unimproved capital 


value according to the landowners and NLTB and the huge increases of rent at the time of rent review. 


Kurer (2001) agreed that “there is hardly a more universal complaint among Fijian landowners than 


that they receive unfairly low rents from their land”8 Davies and Gilmore attempt to show that ALTA-


rents actually paid are much below what they consider “just and fair”; thus ALTA leads to 


“exploitation” of the landowners.9 It is necessary to look at the concept of unimproved capital value 


because so much has been said and debated about it. Generally, the unimproved capital value of land is 


based on a sale of a freehold in the open market with vacant possession assuming that there is no 


improvements; but in such case the purchaser acquires more than a landlord normally gives to the 


tenant. He acquires the right to resell at any time with vacant possession, the right to assign the 


occupation of the holding and the knowledge that he cannot in normal circumstances be evicted from 


the land. Henry George who based his single tax theory on unimproved capital value was the first to 


expound on unimproved capital value concept. His original idea was to charge land tax based on 


unimproved capital value. Like other forms of taxation the choice of unimproved capital value was 


deliberate so that the tax is kept to a low level as possible. Here in Fiji ALTA rent is based on 


unimproved capital value. We know that the capital value of a sugar cane farm is basically equal to 


land value plus improvement. Land value is equivalent to unimproved capital value. This formula 


suggest that if rent is based on unimproved capital value it is likely that rental for any sugar cane farm 


is grossly below market rent because unimproved capital value is only part of the  “surplus” when a 


factor is put into production. Landowners are further disadvantaged because firstly rent is based on 


unimproved capital value and secondly rent is controlled by ALTA at 6% of unimproved capital value. 


So no wonder why NLTB and landowners are complaining that it is low.   


                                                 
8 Kurer (2001) pp 1 
9 ibid 
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The tenants on the other hand are complaining of enormous rent increases during the time of review? 


The concern for rising land rent was identified by Ricardo, Henry George and Karl Marx.10 Marx 


argued that landed property causes rent and that rent raises the price of the produce. How could this be 


avoided? Marx advocated expropriating land because rising land rent would be shared by the people 


through the state On the other hand Henry George argued that as long as property remains in private 


ownership and the ownership is in the nature of monopoly, the labour would become enslaved by the 


landowner, interest and wages would remain low whilst rent would rise to absorb all surplus. George 


however, rejected the idea of expropriating private property as being the answer, but instead advanced 


the idea to expropriating rent by means of a tax upon that rent. This is similar to what is being taxed as 


unimproved capital value at the local government level and is the main source of financing town and 


city councils. According to the Coalition Government “ucv system has been criticised for allowing 


exorbitant increase. Example of increase by 800 – 900%.”11 


TAB LE 2 
Unimproved Value of cane Land (F$ per Hectare) 


Type of 
Arable Land 1977 1982 1987 1992 1997 


Estimated yield 
of sugar cane per 


hectare (1997) 
1st class 1236–1730 1112-2100 2500-4000 6500-9000 8000 85-135 tons 


2nd class 494-1236 432-1112 1500-2500 4500-6500 8000 50-85 tons 
3rd class 235-494 185-432 1000-1500 2000-4500 2500 35-50tons 


Source: Kurer O; p7 


From this table rent increase by 547% during the 20 years and this represents an annual growth rate of 


approximately 27%. This annual growth rate is quite substantial. This confirms the concern for the 


issue is quite real. However it is not debated quite often in order to raise public awareness because lack 


of knowledge of the provision of rent review. Peter Dier (1997) attributed this to lack of mobilisation 


of resources by stakeholders.   


On “success will depend not only on mobilising their base support but also building coalition with 


allies and and converting others into their group.” Another reason could be that “the battle 


                                                 
10 Henry George (1929); Karl Marx (1948) 
11 Cabinet Workshop on ALTA, (1999) Proposed ALTA Amendments p9. 
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unfortunately is not fought on a level playing field” This is where the tenants have advantage over the 


landowners. They have two strong cane farmers union namely, the National Farmers Union and the 


Federation of Cane Growers which form the basis of support to the Fiji Labour Party and the National 


Federation Party, whereas the landowners are represented by a statutory organisation namely, NLTB. 


In addition to these there is underlying assumption that the value of land/property will always 


appreciate. By how much is supposed to be dependent on objective assessment of the valuer. 


Unfortunately this objectivity is often replaced with subjective assessment and this raises the question 


of ethics. It is therefore important that members of the profession should comply with ethical 


standards. The question that needs to be asked is how many reassessment are done by people without 


professional qualification? Why is the Valuers Registration Act not complied with in such cases?  


Whose duty is it is to enforce the provisions of the Act? Is it the Registration Board? The Institute of 


Valuation? Why are tenants accepting the assessment of these unqualified people? At the organisation 


level, What are these various organisations doing to ensure that only competent and qualified people 


only do the work of a valuer? 


TAB LE 3 
NLTB Receipts from ALTA Cane Leases &Farmers Revenue from Sugar Cane, 1992-1998 


Year Revenue of Farmers 
from Sugar Cane  


(F$ million) 


Actual Rent Paid to 
NLTB  


(F$ million) 


Rent Paid to NLTB as a 
percent of Farmers 


Revenue from Sugar Cane 
1992 194.28 5.37 2.8 
1993 182.29 4.78 2.6 
1994 207.18 4.86 2.3 
1995 219.80 5.89 2.7 
1996 197.10 6.65 3.4 
1997 165.64 6.76 4.25 
1998 165.72 7.05 4,3 


Source: Davies and Gilmore Times 27/8/2000:17 


Table 3 showed that average sugar cane price paid to growers have been increasing over the years. 


And so as the rent portion paid to NLTB. 


3.2 The Expiring ALTA leases 


The biggest drawback of ALTA is that it does not provide for extension or renewal. The table below 


shows the number of leases and the year that they will expire. With the expiry of leases quite a number 


of tenants and their dependants will have nowhere to go and this becomes a not only a social but also 
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an economic problem. In addition to this, is the effect that this will have on our sugar industry will be 


enormous. Since the first expiry of leases there have been reports of diminishing cane production. The 


landowners are reluctant to renew leases of tenants because of ALTA and its rent control mechanism. 


On the other hand landowners prefer to extend leases under NLTA because rent is based on market 


rent. 


TAB LE 4 
ALTA Expiry Leases 1997 – 2028 


Year Leases Year Leases Year Leases 
1997 134 2008 299 2019 306 
1998 237 2009 278 2020 152 
1999 1594 2010 374 2021 168 
2000 1955 2011 445 2022 135 
2001 458 2012 419 2023 148 
2002 622 2013 487 2024 88 
2003 432 2014 380 2025 85 
2004 600 2015 784 2026 65 
2005 463 2016 361 2027 54 
2006 521 2017 177 2028 13 
2007 652 2018 254   
Total 7668  4258  1214 


Grand Total 13,140     
      


Source: Verification Status Report, Ministry of Agriculture & ALTA, 1997. 


Table 5 above shows the number of leases expiring over the years until 2028. The total lessee’s are 


approximately 13, 140 with an approximate population of 78,840. We can imagine the social and 


economic impact this number of displaced farmers and their dependants will have on our economy. Up 


until 1999 there were 474 leases not renewed with an approximate population of 2,844. Various 


resettlement schemes were put forward including the $28,000 compensation as well as resettlement 


scheme. The present government has now stopped the $28,000 compensation. However the 


resettlement scheme still continues. 
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TAB LE 5 
Number of Sugar Cane Leases Not Renewed 
Year Division Number 
1997 Western 23 


 Northern 11 
1998 Western 54 


 Northern 10 
1999 Western 297 


 Northern 79 
Total  474 


Source: Verification Status Report, Ministry of Agriculture & ALTA 


Up to now tenants have been advised to leave cane farming because of insecurity of their tenureship. 


As a result farmers have been leaving their cane farms as soon as they have an indication that their 


leases won’t be renewed. In the process they dismantle their homes and in some extreme cases only 


they also destroy their standing crops. Landowners quickly moved in as soon as tenants moved out. In 


some instances tenants are forcibly evicted. This also raises the question of resettlement and whose 


responsibility it is. It is sad to see tenants forcibly evicted. 


3.3 Compensation 


Section 9(1)(f)(ii) of ALTA states that: 


“That on termination of tenancy, the tenant if he has paid all the rent and observed and performed 


all the conditions of the tenancy shall be entitled, at the option of the landlord, during the next 12 


months to cultivate and to reap any standing crops or receive compensation in lieu” 


Section 40 of ALTA contains provisions for compensation for improvements caused on agricultural 


holdings by lessees. However, there are certain prerequisites for any monetary consideration payable 


to ALTA tenants, on the other hand, tenants who have made improvements contrary to law will not be 


compensated by the Board. The Tribunal is helpless because tenants are preoccupied with their safety 


and establishment to a new location. In addition NLTB could ill afford to pay compensation. As 


ALTA lease slowly start to expire, the validity of the Tribunal is being questioned.  


3.4 The issue of Third Party -Tribunal 


The tribunal’s jurisdiction is very limited. While on one hand he determines rent, on the other hand he 


cannot enforce it when tenants do not pay up. The delay in processing rent arrears cases under the 
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normal court system is a source of concern. Currently NLTB have a total annual rent of $16.5 million 


with $8.1 million in arrears. Of the $8.1 million arrears the top three defaulters in term of land uses 


are; 


TAB LE 6 
Rent Arrears 


Amount Land Use 
$2 million Residential 
$1 million Class J agricultural leases 
3.3 million ALTA leases 


Source: NLTB, 1997. 


Magistrate Courts cannot clear arrears of this magnitude, which has other cases to deal with. Whilst a 


special tribunal can only do this the existing tribunal is recognised to be doing an excellent job. 


However now that the bulk of ALTA leases is expiring, the validity of the Tribunal is being 


questioned. 


3.5 The issue of land market 


Under any rent control regime, it is going to affect the supply as well as the price of land onto the 


market. There is going to be a case of more demand than supply thus there will be distortion in the 


market prices. The popular response has been that landowners are reluctant to further supply land onto 


the market. This will result in declining production of cane.  Because of price subsidy of cane under 


Lome farmers are able to realise surplus in their production. This raises a valid question. What if there 


was none? Will farmers still produce cane? I doubt it very much. Another important issue is the value 


of contract. This issue has never been discussed properly. Lastly, if the price mechanism were allowed 


to operate a much more efficient use of land would prevail. As is the story with any land market it is 


always considered an inefficient market. The biggest issue is how to make it more efficient.  Land 


markets in developing countries are subject to regulatory constraints that significantly affect the 


operation of the market and equilibrium prices and sales, contribute to reduced efficiency, and 


negative equity implication. Apart from ALTA, there is other legislation in place that will affect 


ALTA land markets. This includes the Town Planning Act, the Native Land Trust Act, the Land 


Transfer Act, the Subdivision of Land Act etc. All of these Acts affect especially the supply of further 


land onto the markert. 
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THE RECOMME NDED SOL UTION 


The issue of low rent and rising rent 


There are merits in the concern for low rent based on unimproved capital value. As mentioned earlier 


to base rent formula on unimproved capital value will be definitely low based on a single tax theory by 


Henry George. Rent control formula further restricts what can be charged. The landowners think they 


are disadvantaged because it is only based on unimproved capital value but more importantly it is 


controlled. In order to address the landowner concern rent should be based on the market. The 


advantage of this is that price will allocate land to its highest and best use. In the Western towns of Ba, 


Nadi, Lautoka most cane farms near the city are being converted into commercial, residential or 


industrial uses. Fiji Sugar Co-operation is concerned with this trend especially the loss of good cane 


land to other uses. However if you examine this properly we should not be unduly worried because 


this is a reflection of the price mechanism. Higher uses will outbid lower uses to the fringe. FSC is 


overly protective of all cane growing land in order to fulfil its market obligations. In doing it is 


disadvantaging the landowner who wants to put hi land into highest and best use. To address this 


concern, rent, should be based on market rent. It can be argued that this will greatly disadvantaged the 


tenants. However the discussion below compensate the tenants as part of this rent goes back to the 


community. 


The concern for rising land rent is a long-standing concern especially at the time of review. To adopt a 


market value approach would excerberate the problem. However what we can also do in the rural area 


is to charge land tax based on unimproved capital value and the money collected therefrom could be 


administered by the District Development Committee for use in the maintenance of roads, water 


supply, recreation spaces and community facilities etc. The arguments for taxing land is based on 


Henry George’s theory as discussed earlier. 


3.2 The issue of insecurity of tenure  


Insecure property rights inhibit use and investment in urban and rural land. They hinder good 


governance and the emergence of engaged civil society. Uncoordinated development, poor planning, 


and management of land and its use, and the increase vulnerability of population to disaster and 
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environmental degradation all compound the difficulties of meeting this challenge. Without effective 


access to property, economies are unable to progress and the goal of sustainable development cannot 


be realised. 


ALTA has provided security of tenure for at least 30 years. After the current term of the lease, 


parliamentary approval is further required. Are we going to repeat ourselves of this process every 


thirty years? Of course not. It is an unsatisfactory arrangement. The term of security of tenure should 


be flexible. It should be freely be negotiated between the two parties. This is what builds their 


relationship. Relationship is hardly built on legal basis. No wonder why we are so far apart. The 


tenants only will see the landlord when his lease expires and when he wants an extension. This is no 


way of building relationship. Security of tenure should be flexible. Security of tenure in legislation 


such as ALTA is inflexible and too legalistic. Experience that we have in the urban land market 


indicates that the tenant and landlord relationship is excellent but they are not covered under any 


legislation. There is no mass expiry of leases and the tenants and landlord build a much more lasting 


relationship. In this respect the same approach should be adapted in the rural area where tenants and 


landlord relationship should be flexible and not too legalistic in order to build their relationship for 


generation to come. 


3.3 The Issue of Compensation  


Lease provision in ALTA for compensation defeats the whole purpose of leasing. The underlying 


assumption for any lease is that a lessee will put up an investment consistent to the term of the lease. 


This means that if your lease is 30 years the investment that you put must also be equal to 30 years. 


ALTA also provides that compensation will only be paid on development approved by the landlord. 


This problem is often started because of the ignorance of the tenant on the terms of their lease. In the 


middle of London high-rise buildings on estate are not compensated once their lease expires. 


Compensation provision under ALTA defeats the purpose of leasing and therefore should not be 


entertained. 
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3.4 The Issue of Third Party Approval  


Third party involvement like theTribunal is necessary in adjudicating on rent whether new or renewal 


and also on the issue of compensation. There should be a representative of the Institute of Valuation in 


the Tribunal. 


 3.5 The Concept of Land Market and Sustainability 


Our world is changing. Growing awareness of the issues, better understanding of the consequences of 


actions, and greater capacity to secure and use relevant information are helping to bring about the 


necessary changes. These issues are forcing the re- engineering of land administration systems to 


ensure that they support sustainable development and efficient land markets. Land administration 


frameworks will be forced to respond rapidly to these unprecedented changes. 


Land administration institutions and infrastructure will have to evolve and adapt their often inadequate 


and narrow focus to meet wide range of new needs and technology and continually changing 


institutional environment. They also need to adapt continually to complex emerging humankind-land 


relationship at the same time as changing relationships between people and governments. These 


conditions should lead to improve systems of governance. The Bathurst Declaration on Land 


Administration for Sustainable Development calls for a committeemen to provide effective legal 


security of tenure and access to property for all men and women including indigenous people and 


those living in poverty or other disadvantaged groups. It identifies for the need for the promoting of 


institutional reforms to facilitate sustainable development and for investing in the necessary land 


administration infrastructure. This gives people full and equal access to land related economic 


opportunities, 


Most significantly, the Declaration justifies and calls for commitment on the part of international 


community and government to have the number of people around the world who do not have effective 


access to secure property rights in land by Year 2010. 


The policy and institutional reform recommendations ensure that there is a balance and integrated 


approach in addressing all tenure relationships in both urban and rural society. Full and active 
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participation by local communities in formulating and implementing the reforms is recommended. The 


need to develop land administration infrastructures that effectively address the constantly evolving 


requirements of the community is critical.  


Finally information technology is seen as playing an increasingly important role in developing the 


necessary infrastructure and in providing effective citizen access to it. Sustainable development is not 


attainable without sound land administration 


Ever since its founding, the United Nations has recognised the fundamental relationship between 


people and land. Today, every Member Nation of the United Nations is facing major challenge in 


dealing with its land and land-based resources. The effective management of these is a key to the 


achievement of sustainable development. The overall goal of sustainable development is an equitable 


distributed level of economic and social well being that can be sustained over many generations while 


maintaining the quality of the environment. This calls for the elimination of poverty and deprivation 


and it requires the conservation and enhancement of the resource based. 


Land not only contributes to wealth and economic development. It is part of the social and political 


fabric that sustains all communities. Additionally, land represents a fundamental component of eco-


systems. Managing the relationship between land and people inevitably and universally raises 


emotions and is at the heart of many cultural sensitivities. It is of crucial importance that the issues 


raised by land management and administration are openly and sensitively addressed. 


We need to look at our own situation in the light of the above-mentioned discussion. Firstly there is a 


need for a Land Market Authority to ensure that dealings in land is done efficiently and more 


responsively. We really need to look at some of our institutions such the Ministry of Lands, NLTB, 


Titles Office and Town and Country Planning so that they are made to evolve to changes occurring 


around them.  This reform is not going to be easy but it is necessary. We need to set targets so that 


everybody gets access to land. This becomes our collective target. 


The challenge is to ensure that future generations also have their needs met. Forty to sixty percent of 


the occupation of cities in developing countries is informal with people having no secured  tenure. The 
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proportion of people making their living from land is declining. In 1970 two thirds of the world 


population lived in Rural area, today, it is only half, while within 30years two third’s of the world 


population will live in cities providing a serious challenge to achieve sustainability. Sustainable 


development is not attainable without sound land administration system. 


3 Conclusion 


Rent control causes low land rent and as a direct consequence landowners are reluctant to release their 


land for renewal. Most prefer to renew it under NLTA. Rising land rent like low rent is not a new 


complaint in the land market. Perhaps if we show that part of the rising land rent would go back to the 


community there will be fewer objections to the rising land rent at the time of review. Compensation is 


overly protective and as result we are encouraging inefficiency and inappropriate land use. A market 


authority should be established to make the land market administration more efficient, responsive and 


sustainable for our future generation.. Third party adjudication is also necessary. 
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1. Introduction 


Significant research has been focused on land conflict in the context of inter-


ethnic politics but little research has been focused on intra-communal land 


conflict in Fiji. Even scholars and observers who have written on Fijian intra-


communal land conflict tend to focus their analysis on the surface 


manifestations of conflict and often fail to examine the socio-cultural and 


ideological undercurrents, which shape the dynamics of these conflicts.  


 


Understanding intra-communal conflict is important because it impacts on the 


dynamics and configuration of the vanua itself. Land is regarded as an 


inseparable component of the vanua. The vanua constitutes a conglomeration of 


physical, social, political and spiritual factors, which underlies the Fijian’s sense 


of communal being cultural identity and socio-political expression.  


 


In the Pacific generally, land is intrinsically bound up with the social and 


cosmological world. This relationship is not in a state of permanent inertia in 


the spiritual realm, outside of human control, as some observers tend to argue. 


Narakobi for instance once wrote that land was a “timeless eternal being”.1 The 


argument that land is perceived purely in terms of spirituality and eternity seems 


to undermine the fact that land is a social entity in a state of functional dynamic 







relationship with humans and is perpetually in a state of transformation. The 


spiritual and cosmological significance of land is based on its social and 


assumed primordial characteristics. Pacific islanders have been travelers for 


thousands of years and as they settled on the new islands, their social world 


came to be intrinsically bound up with their environment in a complex social 


embrace as part of their search for security and permanence.  


 


Land does not on its own posses a spiritual being but is being inculcated with a 


cosmological personality through the progressive humanization of nature over 


the ages. This is a way of ensuring primordial identification with the past and 


present and providing legitimacy to claim to a given territory. Increasingly, 


appeal to the spiritual dimension is being invoked as a result of the external 


pressures on the land such as colonialism, land commercialization and land 


politics. Today, appeal to the cosmological order is a powerful tool for political 


mobilization to serve political means and effective moral force deployed to 


respond to these external forces. 


 


In Fiji particularly the notion of land as a cosmological being in a state of 


permanence, was further reinforced by the colonial land codification process, 


engineered by Arthur Gordon the first governor of Fiji in the late 1800s. The 


notion of vanua came to be formally identified with a defined geographic 


boundary and ordered social grouping rather than a generalized territory as 


before. Gordon’s orthodoxy was later contested by ImThurn, a reformist 


governor at the turn of the 20th Century, who argued that Fijians had no 


primordial claim to land and that the state should take over land and privatize 


them. Gordon’s orthodoxy later prevailed after years of argument.2 


 


However, as result of incorporation into the world system and resultant social 


transformations, the term vanua came to represent a dynamic rather than a static 







relationship, which continually re-defines the political and cultural 


configuration of the Fijian community both in terms of its internal dynamics and 


external relations with other ethnic communities.  An important source of this 


dynamics is intra-communal tension and dispute over land and power.  


 


This paper attempts to overview these tensions and their implications on the 


changing configuration of the vanua. It merely provides a general theoretical 


framework for an ongoing research on communal land-related tension and 


conflict and its implications on the vanua configuration. As a working paper, it 


is neither comprehensive nor definitive and is subject to alterations in the future. 


The paper is divided into two main parts. The first contextualizes the notion of 


land in the Fijian traditional discourse, by examining the complex anatomy of 


the vanua, looking at the various dimensions it constitutes. The second section 


examines some of the existing dynamics and tensions within the vanua and their 


implications on land disputes.  


 


2. Deconstructing the Vanua Discourse 


To understand the notion of land in the Fijian context, we need to situate it 


within the notion of vanua. Land is intrinsically bound up with a complex socio-


cultural system, which defines the social and cosmological character of the 


community. The term vanua does not refer to any single and fixed entity but to 


a conglomeration of three forms of inter-relationships: the territorial sphere 


(qele), social kinship (veiwekani) and the cosmological dimension (yavutu and  


vu). Land as a territorial sphere is socially defined by the extent of kinship and 


kinship is underpinned by a belief in continuity with an ancestral past within the 


cosmological order. The ancestral cosmological order in turn provides the 


primordial legitimization for land ownership. The three aspects are mutually 


reinforcing.   


 







Next we look at each of these aspects of vanua in turn 


 


2.1 Vanua as Land: The Physical Territory 


The first aspect of vanua refers to land as a physical territory. Land is 


conceptualized as the embodiment of permanence and identification within a 


kinship unit and a physical link between the past and the present. Although 


culture changes and social mobility of people takes place, as a result of 


urbanization etc. the defined physical territory (qele) is seen as the unchanging 


beacon from which members of the landowning unit symbolically take their 


social bearing. Reinforced by Gordon’s orthodoxy, land is seen as an inalienable 


primordial possession. A feature of diaspora Fijians who live away from Fiji is 


continual references to neitou qele (our land) in Nakoro (the village). The 


village is seen as the romantic unchanging embodiment of one’s primordial 


roots, which needs to be occasionally revisited by younger descendants as part 


of a lifetime pilgrimage to reassert one’s identity with the vanua.  


 


At the same time, there is an ongoing contradiction. The view of land as an 


unchanging romantic entity contrasts with the actual changes in the nature of 


land use and also the prevalent perception that residing in the village (tu 


vakavanua) and being part of the communal land is associated with 


“backwardness”. This is one of the significant aspects of tension within the 


Fijian communal perception. On one hand is the significance of land as a means 


of defining identity and on the other hand is the rejection of working on the land 


as symbolizing social retardation. Thus to “move away” from the land (biu 


vanua) through education and urban employment is seen as more progressive 


than being totally reliant on the land in the village (tu vakavanua). 


 







2.2 Vanua and Primordial Kinship 


The second aspect of vanua is claim to primordial kinship continuity from time 


immemorial. The vanua is conceived of as an unchanging set of kinship 


relationships, which transcends time, but not so much space. Even if there are 


no identifiable blood ties, kinship links (weiwekani) are invoked and reinvented 


to maintain a sense of a cohesive identity and communal security.  


 


Within the traditional Fijian set up, there are inter-connecting levels of kinship 


relationships (veiwekani) from the nuclear family to the largest social unit. The 


nuclear family is called the matavuvale and a collection of nuclear families 


within a patrilineal/matrilineal kinship formation, under an identifiable 


patriarch/matriarch is called a tokatoka, while a group of tokatoka constitute a 


mataqali. A group of mataqali makes up a yavusa. The constituent sum of these 


various levels of social formation is the vanua. These levels of social groupings 


also act as contexts for defining individual and group identity.     


 


The vanua has a “horizontal” and “vertical” social boundary. The horizontal 


social boundary refers to the extent to which social relationships extend in terms 


of “real” or “assumed” kinship. Real kinship refers to traceable and identifiable 


blood links while assumed kinship refers to assumptions about a mythical 


primordial bond, which is immemorial (mai liu sara) and everlasting 


(tawamudu). The vertical social boundary refers to social status and power 


within the social formation. Sometimes the size of the horizontal boundary 


directly corresponds to the vertical status of the turaga (chiefs) associated with 


a particular social formation. 


 


The vertical and horizontal social boundaries of the vanua are directly linked to 


rights over land. Land is the tangible symbolism of the various levels of social 


relationships. The land boundaries (yalayala ni qele) directly corresponds to the 







social boundary. For instance in a typical Fijian community, the tokatoka land 


boundary is relatively smaller than a mataqali land boundary, and so forth. The 


larger the social unit the larger its control over and claim to land becomes.           


 


Apart from their relationship with land, the kinship links are means by which 


traditional exchange and ceremonial goods flow. Increasingly these links are 


readily used by politicians and political parties as means of political 


mobilization. Recently, they have provided the legitimization role for political 


allegiance and political party membership. A number of Fijian political parties 


over the years have played on vanua loyalty as a means mobilizing support. 


Some of these were the Fijian Nationalist Party (Rewa), Fijian Association 


Party (Tailevu), Western United Front (Nadroga), and Party of National Unity 


(Ba).           


 


2.3 Vanua as Cosmology 


Thirdly, the term vanua refers to a cosmological paradigm beyond the 


immediately experienced social world. The vanua is seen as possessing a soul, 


embodying the spirit of the ancestors. In this sense it becomes a strong 


mechanism for social control. It is assumed that the vanua has the mana to 


punish wrong doers (such as those questioning the authority of chiefs) and 


reward honest, hard-working and loyal individuals or groups (daucakacaka). 


The fear of supernatural sanction by the vanua helps to keep people within their 


limited social space and ensures maintenance of the social hierarchy. As such 


the concept of vanua can become profoundly ideological and used by some 


traditional elites as tool to maintain their political power and privileges. Chiefs 


who do not fulfill their sacred obligations to the vanua can also be punished by 


the supernatural. Interestingly, this provides a social balance of sorts to keep the 


powerful in check. 


 







The supernatural characteristics associated with the notion of vanua have been 


reinforced by Christian mythology about the divine rights of the vanua and by 


extension, chiefs. To sin against the vanua or chiefs is to sin against god. The 


Fijian politico-religious dictum “noqu kalou noqu vanua” (my god my land) 


embodies the reinvented relationship between the Christian divinity and the 


vanua.  


 


Land rights is thus associated with divine rights. This association has been a 


powerful ideological base for Fijian ethno-nationalism over the years, especially 


when a cultural ideology of the vanua has been articulated and mobilized to 


serve political interests and demands.  


 


These three conceptions of vanua have been going through various stages of 


transformation and adaptations. Fijians some times affirm their adherence and 


loyalty to these aspects selectively when the circumstances demand or “reject” 


them when they see them as social and economic liabilities and even embrace 


them religiously if they serve positive and self-enhancing purposes.  


 


The vanua is lived and part of a dynamic culture and as such it is not a timeless 


monolith but a dynamic complex in a state of adaptation and transformation. 


This dynamism is expressed in the ongoing land-related tension and conflict, 


which have over the years transformed the socio-cultural and socio-political 


configuration of the Fijian community.     


 


3. Dynamics of Vanua Disputes 


Most tensions and conflict related to land within the Fijian community go 


unnoticed because the media mostly covers major conflicts, which tend to lead 


to public inconvenience, or if the conflict involves high profile players or if they 


have an intensely political or ethnic aspect to it. Thus our knowledge of land 







conflict is limited to what is reported by the media or by official sources such as 


the Native Land Trust Board (NLTB), Ministry of Land (MOL) and Native 


Lands Commission (NLC). Most disputes are not reported to the official bodies 


and are sorted out locally because people see them as part of their everyday 


engagement and do not want their veiwekani to be weakened by official 


intervention. 


 


Tension and dispute over land rights is more or less a common occurrence in 


villages. In some cases it is part of their everyday life, but a lot of these are 


easily dealt with within the community and do not make it to the public domain. 


Some of these tensions shimmer under the surface and every now and then 


surface and are dealt with in an amicable way by those concerned. In some 


cases, the manifestations of the tension are suppressed through ceremonial 


reconciliation and other means, only to re-emerge when the circumstances 


demand. In many cases, the tension and conflict are “hidden” thus giving the 


impression that things are “peaceful”. 


 


These tensions result from the dynamics of internal power relations within the 


vanua and encroaching external socio-economic and political forces.  As 


globalization begins to entrench itself, demand for change and conformity to the 


new globalized culture increases and consequently putting more pressure on the 


vanua to change.  This will continue to exacerbate tension and conflict relating 


to land. We look at some of these tensions next. 


 


3.1 The Politics of Boundaries  


The boundaries of the vanua are continually being redefined in response to the 


changing contexts. A vanua could refer to a village social setting, a provincial 


social setting or even the whole Fijian ethno-cultural setting. Its usage connotes 


assumed homogeneity in a common collective immemorial experience.  







 


Thus the boundary of a vanua goes beyond the territorial and takes the form of 


kinship and other social relations. As such it becomes nebulous and 


transactional. It is nebulous because it refers to a generalized and non-specific 


relationship. The notion of vanua is transactional in two ways. Firstly it is 


internal definition by the group itself (nodatou vanua) and secondly is external 


definition by “others” (nodratou vanua). Within the broader national 


framework, the tern Native Land is internally defined as noda qele nai Taukei 


(our land). 


 


There are different hierarchies of the vanua, linked to each other by a thread of 


claim to common ancestry. There are smaller vanua boundaries, which make up 


much larger vanua boundaries, which further constitute a much larger vanua. 


These boundaries are in many instances linked to land ownership and rights. 


 


Conflict over land boundaries is quite common for two reasons. The first is that 


the actual land boundaries are not clearly marked. Village boundaries usually 


consist of some assumed historical memory of the past, some generalized 


landforms such as a mountain or more specific but “temporary” markers such as 


trees. In some cases, names of places depict the boundaries but even in these 


cases objectively identifying the border, which separates Vanua A from Vanua 


B is most contentious.     


 


These very ambiguous boundaries continue to be a source of tension. Simple 


things such as picking up dried coconuts on the ground to planting cassava on 


an allegedly “wrong” piece of land can lead to land conflict. Sometimes this 


conflict could lead to verbal abuse and threats or even fistfights.          


  







With the demand for more commercial crops such as dalo and yaqona, the 


demand for higher production has also led to potential for more competition and 


conflict over land boundaries. Sharing of land for subsistence cultivation by 


mataqali’s has been a normal practice in some cases but this has in many places 


changed due to changing production ethics.               


 


In some cases, the absence or lack of knowledge of official pegs for 


identification makes matters worse. The problem of precise definition has been 


in existence since the early 1900s when the colonial government tried to put in 


place a codified land system. While some are able to identify the land 


boundaries in relation to the official ones, some do not and rely purely on 


generalized landmarks. 


 


3.2 Conflicting Modes of Conceptualization 


One of the common sources of tensions is between the two contesting 


conceptions of land. On one hand is the primordial conception, which 


conceptualizes land in the context of the vanua and on the other hand is the 


conception of land as a commodity.  


 


The primordialist conception is not totally immemorial in origin as it consists of 


a mixture of some pre-colonial values and colonial practices. For instance, the 


notion of land inalienability was part of Governor Sir Arthur Gordon’s colonial 


Native Policy to keep Fijians in a state of communal cohesion in the context of 


slow evolutionary changes amidst dramatic changes. This was later reinforced 


by Ratu Sukuna’s reforms in the 1940s. Prior to that, land was readily alienable. 


Land could be given away to maintain alliances, as reward for good deeds or as 


punishment. Powerful chiefs were able to forcefully take land away from 


subjugated groups when the need arose. In fact a significant portion of land 







alienated in the early days of European contact was though deals between Fijian 


chiefs and Europeans.3  


 


The two conceptions of land can either be in direct contradiction with each other 


or can be mutually engaging. Underlying the tension are the contradicting 


ideologies between the capitalist notion that land is a commodity with surplus 


value-creating potential on one hand and land as cultural symbolism, which 


defines one’s sense of belongingness in a social cosmology, on the other. The 


capitalist notion conceives of land as alienable, privately owned and 


commercially transferable in the market. The primordialist conception defines 


land as communally owned and inseparably bound up with social relations.  


 


The mutually engaging relationship between the two conceptions manifests 


itself in a number of ways. Firstly is leasing of communal land to “outsiders” 


(that is outside of landowning unit) through such legislation as the Native Land 


Act and Agricultural Landlord and Tenants Act (ALTA) for agricultural, 


residential and other commercial purposes. Secondly is the leasing of land to 


“insiders” (members of the mataqali) for commercial purposes such as the 


galala or independent farming system. Thirdly is the use of communal land for 


commercial purposes by the communal owners themselves without leasing. 


While communal Fijian land can be leased out for commercial purposes, it 


however, cannot be used for business collateral by commercial and development 


banks. This is one of the major drawbacks of the communal land system and a 


constant cause of frustration amongst landowning Fijians. 


 


In all three cases of commercial land use above, one of the common tendencies 


has been the gravitation towards what I have referred to in other works as 


“communal capitalism”. Communal capitalism refers to the process whereby 


communal human and land resources are mobilized for commercial purposes.4  







The mobilization process could involve leasing out communal land and 


redistributing royalties along communal lines, formation of development 


companies for logging or agriculture along communal principles (for instance, 


having chiefs as company directors and legal shareholders) and collecting 


investment capital by appealing to people’s sense of communal obligation 


through soli vakavanua (communal fund-raising).  


 


Communal capitalism itself is problematic for a number of reasons. Firstly, 


chiefs who take control of the surplus value have used their traditional authority 


to misuse communal resources and often become the objects of disdain and 


criticism.5 Secondly, and relatedly, often, the ordinary members of the 


community hardly receive a fair share of the return from the land-based 


commercial ventures. Thirdly, because of the differences in the sizes of land 


belonging to different mataqalis the monetary returns usually create disparity in 


wealth, thus leading to envy and jealousies. Fourthly, the distribution of land 


royalty based on the official state formula tends to create inequality within the 


vanua itself and over the years this has been a source of dissatisfaction amongst 


certain mataqali members.6             


 


3.3 Ownership Struggle: Chiefly Title Disputes 


Dispute over the chiefly title has a profound implication on landownership 


because the title-holder theoretically rules over a defined social and territorial 


space. The communal land ownership system often remains an academic 


principle as the ultimate authority on the land in many cases rests with chiefs. In 


many ways, land is the symbolic embodiment of the chief’s socio-political and 


material power.  


 


The principle of chiefly succession is ironically both clear and ambiguous. It is 


clear in the sense that certain patrilineal (and sometimes matrilineal) extended 







families are collectively recognized as “chiefly” and thus ought to produce a 


successor to the chiefly title. However, the ambiguity arises when determining 


the criteria for selection within the extended family. The generally accepted rule 


is that the qase duadua (eldest) from the family is the automatic choice. But the 


notion of qase duadua becomes contentious because it could also mean being 


descendent from an “older” family line one or more generations ago. Claimants 


largely rely on their oral history to put forth their claims. Usually the further 


back in history the alleged root of qase duadua is traced, the less convincing the 


claim becomes. Much of the dispute is based on which specific family line 


within the broader extended family should produce the legitimate successor. 


The dispute becomes a dispute over the process of legitimacy.  


 


Sometimes the dispute is amicably solved within the vanua, but at times it 


becomes larger than the vanua itself and would become an issue of national 


interest, especially if the vanua’s concerned are nationally prominent and if the 


contending individuals are prominent national figures in their own right. Three 


of the few cases which come to mind are conflicts over the titles of Nakalevu of 


Nadroga, Tui Nadi and lately that of Tui Cakau.  The ultimate official avenue 


for resolving the conflict is to ask the NLC’s to intervene and make a final 


recommendation. Sometimes the NLC’s decision is universally accepted but 


sometimes it is contested and the tension continues and re-emerges in various 


ways. The claim to the chiefly title and the resultant conflict does not disappear 


in a generation but is usually passed down from one generation to another and is 


stored in the collective historical memory of the vanua. Control over the chiefly 


title means control over land as a symbolic and cosmological entity, meaning 


that ones political power is greatly enhanced, and also control over the actual 


resources of the land. 


 







Today, holding a chiefly title and being accorded chiefly privileges is politically 


and materially Politically, chiefs from big vanuas can enjoy the privilege of 


nomination into Senate, membership of the Bose Levu Vakaturaga and 


associated spin-offs. Materially, chiefs with a lot of land leased for commercial 


purposes under the ALTA or Native Land Act are able to accumulate substantial 


amounts from the rents and royalties. The lease distribution is as follows: 


NLTB-25%; Head of Vanua (Turaga ni Taukei)-3.75%; Head of Yavusa 


(Turaga ni Qali)-7.5%; Head of mataqali (Turaga ni Mataqali)-11.25%; 


Memebers of the mataqali-52.5%.7 Sometimes Turaga ni Taukei, Turaga ni 


Qali and Turaga ni Mataqali can be the same person. So a single chief may be 


able to accumulate as much as 22.75% of the total lease.  


 


The lease distribution system creates a situation of intra-communal inequality. 


Sometimes some of the material wealth accumulated by the chiefs are 


reinvested while some are readily absorbed into a flourishing consumption 


culture in the villages and towns. The newly found wealth has created a new 


social dynamic of accumulation and distribution, which has changed the pattern 


of social relations within the Fijian community. 


 


Some Fijian communities have been able to successfully negotiate the dual 


terrain of communal subsistence life and cash economy while some have found 


themselves caught up in a vicious cycle of duality and indecisiveness, 


experiencing the worst of both worlds. Land becomes the site where the two 


conflicting modes converge and inter-relate in a tense way especially in the 


context of the dichotomy of land being an expression of symbolism and land as 


commodity. 


 


3.4 Landlordism: The Noqu versus Nodatou Tension 







One of the consequences of the unequal distribution system of rents and 


royalties is the emergence of landlordism, where certain chiefs are able to use 


their new found wealth to assert and expand their political power and in turn use 


the political power to make decisions on leases unilaterally without consulting 


other members of the community. Often, in such circumstances the final say 


regarding land lease would rest entirely with the chiefs. The chief’s voice 


unilaterally represents “vanua consensus”.  


 


Here we see the emergence of conflict between on one hand the community 


expectations for the chiefs to put back rent money from land and other business 


into the vanua coffers and on the other hand, the use of the money for private 


purposes by the chiefs.  Underpinning this is the conflict between the 


philosophy that land is communal property and land as private property. Over 


the years reaction against the chiefs who “misbehave” as such have been largely 


subdued because of the belief that to question chiefs is to question divine mana. 


This attitude has recently changed and in some cases some vanuas have taken 


their chiefs to court for misuse of community funds derived from land and 


property rents.  


 


3.5 “Virtual” Vanua Versus the “Real” Vanua 


One of the dominant social dynamics is the continuing “dualization” of the 


vanua. On one hand is the notion of the vanua as a timeless, space specific 


entity; and on the other hand is the dynamic trend towards a boundless and more 


or less virtual state of the vanua as a result of globalization, urbanization and 


mobility of people.  


      


In the last few years, there has been a dramatic changes in the social and spatial 


configuration and re-definition of the vanua to incorporate urban areas as 


centers of traditional power and wealth rather than the village. Many vanua 







chiefs are now urban based and while they derive their power from their mana 


(legitimacy) from the yavu (ancestral land) in the village, they find it more 


convenient to mobilize their subjects in the urban areas due to ready access to 


financial resources.  Urban centers have also become the collection and 


distribution centers for traditional goods and wealth.            


 


The location of the chiefs outside the traditionally defined limit of the vanua 


itself redefines the spatial and social limits of the vanua to a more or less 


limitless encompassment. For instance, Suva traditionally the territorial domain 


of Tui Suva under the overall traditional jurisdiction of the Roko Tui Dreketi (of 


Rewa) is now home to dozens of chiefs, (from small village chiefs to big 


provincial chiefs), from all parts of Fiji. For some of these chiefs, especially 


those who have left their villages for good, the vanua is increasingly becoming 


a virtual entity and their vanua subjects more or less consists of a collection of 


urbanized  diaspora individuals who still maintain strong kinship ties between 


themselves and with their respective villages. Links to the village vanua is still 


functional in the context of remittances sent back to relatives or 


acknowledgement by people in the villages of the existence of their “Suva 


chief”, but otherwise much of the relationship has increasingly become 


symbolic only.             


 


This contradiction between the “virtual vanua” and the “real vanua” has been a 


source of confusion and conflict in the lives of many Fijians. On one hand is the 


acknowledgement of a primordial existence linked to the village yavu and on 


the other is the need to adapt to the new demands of a globalizing world. As a 


result, some have re-invented tradition in creative ways by resorting to cheaper 


and more convenient methods of ceremonial and kin-based customs. The 


traditional purists see this as a slur on the integrity of the vanua.            


 







This conflict is exacerbated by the debate on whether migrant chiefs and 


absentee landowners still have the right to determine land rights, the social 


routine and obligations associated with the village-based vanua.  In many cases 


some vanua have been able to marry the two modes together in a new synthesis 


while in some cases the distinction between the village based vanua and the 


urban-based vanua continue to be a contentious issue.             


 


3.6 Vanua and Ethno-nationalism 


One of the most divisive aspects of land within the Fijian community is the way 


in which land has become a tool of ethnic politics. This is done in two ways. 


Firstly is the use of the vanua as basis for political mobilization and 


legitimization by political groups and individuals. The vanua is no longer 


merely a cultural complex but an instrument of political power struggle. An 


aspect of this is the use of the politics of fear of land being dominated by “land-


hungry Kaidia (Indo-Fijians)”. This emotion continues to reinforce the wave of 


Fijian ethno-nationalism. Some of the non-renewal of leases are based on this 


political consideration  


 


Many Fijians are swept up by the tide of ethno-nationalism. Some see these 


threats as empty and maintain a non-ethnic political stance in relation to land. 


These differences have caused fractures and tensions within the vanua and have 


redefined the configuration of Fijian polity in a dramatic way in the last few 


years, especially since 1987 and 2000. The politicization of land has come back 


to haunt Fijian unity. 


 


4. Conclusion 


As stated in the introduction, this paper was not meant to be a comprehensive 


analysis but a broad brush to provide a general overview of some of the 


dynamics of land, which causes tension and conflict within the Fijian 







community. Most of these tensions are tied up with the dynamics of the vanua 


itself.  


 


These complexities have their own internal tensions, which provide the engine 


for change within the vanua itself. The vanua is neither timeless nor static, 


although it could transcend local space as a result of social mobility. Land is a 


central component of the vanua and as such provides the physical symbolism 


around which social and kinship relations revolve. The tensions over land have 


continued to reshape the contours of Fijian communal relationship. In national 


politics, land is one of the most contentious aspects of inter-ethnic politics. 


Likewise, land remains a highly contentious aspect of intra-communal relations 


within the Fijian community. 


 


At this stage, the broad framework of the paper will need further development 


as basis for doing a thorough research on communal land conflict in Fiji on a 


village- by- village basis. Part of the project plan is to develop a database for 


land conflict in Fiji to be continually updated. Also important here is the use of 


a multi-discplinary social science approach (involving anthropology, sociology, 


history, economics etc) to understanding a complex problem. 


 


 


Notes 
                                                 
1 See Narakobi, B. 1991. “Culture, Law and Ideology”. In P. Larmour (ed) Land , People and Government: 
Public Lands Policy in the South Pacific. Suva: IPS.    
2 See Francis, P. 1969. The Charter of the Land: Custom and Colonization in Fiji. Melbourne: Oxford 
University Press.  
3 See Williams, A. 1865. Fiji and the Fijians.  
4 See Ratuva, S. 1999. “Ethnic Politics, Communalism and Affirmative Action in Fiji: A Critical and 
Comparative Study. Unpublished PhD Thesis, University of Sussex. Also see Ratuva, S. 2000. “Addressing 
Inequality: Affirmative Action and Communal Capitalism in Post-Coup Fiji.” In A. Haroon, Confronting Fiji 
Futures. Canberra: Asia Pacific Press.    
5 See Ratuva ibid. 
6 See Ratuva, S. 1994 “Land-owner Perception of Land Leases”. Unpublished research paper funded by the 
University of the South Pacific Research Committee.  







                                                                                                                                                        
7 See Kamikamica, J. and Davey, T. 1988. “Trust on Trial: The Development of the Customary Land Trust 
Concept in Fiji”. In Y. Ghai (ed), Land, Government and Politics in the Pacific Island States. Suva: IPS.  
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MYTH OR REALITY: CASE STUDY OF LAND TENURE IN EFATE, 
VANUATU 
 
Introduction 
 
This paper is based on statistical research currently being undertaken in the Law 
School of the University of the South Pacific.  Part of the research is to establish the 
number of registered land leases affecting land on the island of Efate, and the extent 
of land held under lease.  Efate is the third largest island in the archipelago of islands 
which make up Vanuatu and has a land mass of approximately 915 square kilometres. 
Port Vila, the country’s capital is located on Efate and it has the highest population 
concentration and largest urban development in the country.  The only other centre of 
any size being Luganville on Espiritu Santo. The research is only concerned with 
registered leases – i.e. those of three years or over – and only those relating to land 
outside the Port Vila Municipal area.  Besides ignoring leases under three years – 
which do not have to be registered, the research also ignores informal leases and 
licences and the extent to which land is being occupied by squatter settlements, 
especially in the peri-urban area.  These are important factors which should be taken 
into account in any land-management policy, but lie outside the scope of this research. 
 
The calculation of statistical data is based on information available in December 
2001.  Figures are as accurate as possible but in some cases details on the register are 
missing. 
 
Background 
 
 
In 1980, under the Constitution of the Republic of Vanuatu, land was returned to the 
custom owners.1   Where land had been alienated to non-custom owners, including 
Ni-Vanuatu but in particular non indigenous people legislation allowed for the 
occupant of land to apply to have it transferred by way of a lease.2  Until such time as 
the alienator entered into a lease with the custom owners or received payment of 
compensation for improvements to the land he could remain on the land.  Only where 
the land was unimproved could an alienator not remain on the land, although he might 
still apply to enter into a lease.  No time limit appears to have been stipulated in the 
Act, and it may have been the case that a number of alienators remained in occupation 
in a legal limbo, not yet having a lease and yet not entitled any longer to hold the 
freehold title to land3.  The lease was to be entered into by the custom owners.  
Sometimes it was unclear who these were.  In a number of cases title had been 
acquired by non Ni-Vanuatu by unscrupulous means.4  Although the Joint Court had 
endeavored to sort out disputes relating to title in the years 1906-1980 and had indeed 
resolved a number of cases, it nevertheless remained the situation that at 
independence some land was without ascertainable custom owners, or that the search 
for the appropriate custom owners led to disputes.5 Under s.78(1) of the Constitution 
if the consequences of returning title of all land to custom owners resulted in dispute, 
then the Government was to hold such land until the dispute was resolved.  Where the 
custom owners could be ascertained then they might grant leases to the alienator.  In 
some cases where this has been done, subsequent disputes have arisen regarding the 
status of the grantor as the true custom owner or representative of the custom owners, 
and this has led either to cautions being registered against the lease, or the forfeiture 
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or surrender of the lease, or the intervention of the Minister of Lands. Many land title 
claims are still pending before the courts, some dating back over ten years.  Failure to 
clear this backlog has led to recent reforms in the court structure and procedure to 
deal with land issues, and the Lands Tribunal Act 2001 sets up a new tier of courts to 
handle these.  At the time of writing these are not yet operational.  Even with the new 
tribunals there will be the question of how the Supreme Court resolves those claims 
pending before it, and how it prioritises those claims remaining within its jurisdiction. 
 
Law relating to leases 
 
Under the Land Leases Act (CAP 163) leases of land which are of three years or 
more, have to be registered.  Data collected from the Lands Registry Office in Port 
Vila indicates that there are around 1,070 registered leases for land in Efate, outside 
the municipal area of the capital of Vanuatu, Port Vila6.  This number is approximate 
owing to the back log of leases waiting to be processed, missing leases, and some 
cases where there seem to be more than one lease for the same parcel of land.  These 
leases can be broken up into very broad categories determined by the grantor.  
 
Ifira Trust 85 
Mele Trust 2117 
Erakor Land Trust 538 
Erakor Holdings Ltd 2389 
Minister of Lands 233 
Others10 250 
Table One 
 
Lease Activity 
 
The table below indicates the number of leases granted and the area of land to which 
these relate.  Lessors have been grouped into five major categories, land administered 
by Mele Trust (Mele land), land administered by Ifira Trust (Ifira land); Land 
administerd by Erakor Trust and Erakor Holdings Ltd (Erakor land); land 
administered by the Minister of Land – which is often disputed land; and land leased 
by others, who may be private individuals but are often representatives of 
communities, chiefs, or corporate bodies. 
 
Lessor No. of leases Total Land Area No. of 


Surrendered 
leases 


Mele Trust 211  3,788h 75a 0ca 11 
Ifira Trust  85       24h 37a 43ca  4 
Erakor Trust & 
Erakor Holdings 


291  1,239h 20a 59ca  11 


Minister 233 10,319h 44a 24ca 23 
Others 250 11,418h 53a 44ca 19 
Table Two 
 
The approximate total land area held under lease 26,790 h 30a 70ca.  It is interesting 
to compare this with land held by the SFNH and the French State after the cession of 
land between 1973-1976. SFNH and the French State owned land after cession was 
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11,245 ha in Efate.11  If one of the main causes of the movement to independence was 
the return of land to the custom owners – as declared in the Constitution – then twenty 
one years after independence there appears to be steady progress in undermining this. 
 
Land available for lease is subject to restrictions as to use depending on the use 
registered against the lease.  This can be altered and in some cases this has been done.  
The main categories are: agricultural, commercial/industrial, special, tourism (or 
commercial/tourism), rural residential, and urban residential.12 The table below 
indicates the breakdown of leases 
 


Use type Number of leases 
 


Industrial 8 
Agricultural 223 
Commercial 89 
Industrial/Commercial 15 
Rural Residential 571 
Special13 18 
Tourism 12 
Urban Residential 3 
Use not indicated 2 
Use not yet ascertained14 129 
Table Three 
 
Leases in the 1980s were primarily agricultural, suggesting that a number of 
alienators who had been on the land prior to independence were taking advantage of 
the new legislation to acquire leases.  However others came into the country shortly 
after independence to take up land which had been abandoned or was disputed. We 
find a number of leases with large land areas being granted to individuals or 
companies – presumably having agriculture as their business. 
 
Major Agricultural Holdings (Over 300 h) 
 
LESSEE AREA TERM 
Pacific Grazing Ltd. 3,410h 21a  75 (1980) 
HFA Russet 2,077h 62a 75ca  75 (1980) 


 
Elbee Development 
Company Ltd 


1,922h 50 (1982) 


Societe Civile Agricole et 
Pastorale 


1,217h 18a  
   998h 67a 


75 (1986) 
75 (1986) 


G Dihn     765h 70a 
    342h 


75 (1986) 
75 (1989) 


Copravi15     539h 64a 99ca 75 (1993) 
Societe des Illes du 
Pacificque 


    537h 
    556h 64a 


50 (1984) 
50 (1984) 


Nguyen Van Tan     534h  50 (1988) 
 


Undine Bay Anchor Ltd     525h 45a  50 (1980) 
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JP Virelala    507h 78a 84ca 50 (1987) 
Ranch de la Bouffa    489h 33a                           75  (1980) 


 
Societe Pastorale de 
Loumpate 


   379h 24a 28ca 30 (1983) 


Joseph Jacobe    372h O6a 96ca 50 (1986/87) 
Manuro (SARL)    305h 54a 96ca 30 (1980) 
Table Four 
 
While it is perhaps reassuring to note that a considerably proportion of total leased 
land is under agricultural lease it is notable that the leaseholders are generally not ni-
Vanuatu but French or other ex-patriate lessees.  In some cases it is dubious whether 
land categorised as agricultural is in fact being used for that purpose.  For example, 
Manuro SARL transferred 305h 54a 95ca to South Pacific Paradise Resorts, but the 
use remains registered as agricultural.  Similarly land granted to a company called 
Pacific House Ltd, by Erakor Trust and Erakor Holdings, amounting to 55h 44a 88ca, 
is entirely agricultural but each plot is only of around 1h and hardly viable except for 
very small scale cultivation. The same is true of land granted by Erakor Holdings to 
Beverley Hills Estates, which has been granted leases of 109h 39a 98ca but the size of 
the plots averages 1h.  A number of these have been transferred, some to Ni-Vanuatu.  
With agricultural holdings it should be noted that limited building is permitted and in 
many cases these smaller plots of agricultural land are likely to be small holdings with 
little or no agricultural productivity. 
 
Another notable feature is the use of corporate bodies to lease land.  The table below 
indicates the number of companies holding leases. 
 


Grantor Number of Companies 
Ifira Trustees 45 
Minister of Lands 36 
Erakor Trust and Erakor Holdings 7 
Mele Trust  22 
Others 31 
Table Five 
 
In some cases companies are holding a number of leases.  Examples are Beverley 
Hills Estates Ltd. (156 leases), Societe Famille Mitride Greppo (70 leases), Bellevue 
Estates Ltd (75 leases) South Pacific Property and Investment Ltd (49 leases) and 
Copravi Ltd (46 leases). In many cases this land is clearly not for commercial 
purposes, the land being zoned as rural residential or agricultural, and more research 
needs to be done as to the credentials of these companies, especially whether in fact 
they are registered, whether they are trading and the nature of their business. Very few 
of these companies appear to be listed in the local telephone directory for example. It 
may well be that there are advantages in using companies in relation to land including 
the anonymity of the true leaseholder and fiscal advantages enjoyed by companies 
which are not available to individuals when developing land.  The use of companies 
however also permits less transparency and accountability if land is being put out of 
reach of custom owners or even other members of the family. 
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Increasingly land is being zoned as rural residential, and therefore subject to 
improvement and development.  This raises very serious questions of compensation 
for the increased value of land when the lease comes to an end.  How is such 
compensation to be calculated and who is to pay it?  Also notable here is the role of a 
very limited number of middle men – or companies – who acquire land from the 
custom owners, trusts or the Minister, for sub-division and for re-sale.  In some cases 
a premium is paid for the original acquisition but in other cases it is not, the only 
financial benefit being the payment of an annual rental.  The real beneficiaries are the 
middle men.  Companies such as Beverley Hills Estates, Bellevue Estates, Pacific 
House Ltd. and Copravi Ltd do not reflect ni-Vanuatu interests but those of largely 
French, ex-patriates. 
 
 
Observations 
 
The use of leases to alienate land is increasing.  Contrary to the popular view that land 
is inalienable, land is being alienated by custom owners, heads of families and 
individuals.  In many cases land has now passed to successors in title of the original 
lessee.  Most leases are granted for the maximum permissible period.  A large number 
of leases are taken up by non-Ni-Vanuatu, some of whom may not be resident in the 
country.16  The earliest leases to end will be agricultural leases granted in 1980 which 
are of 50 or less years, duration.  These leases could be extended to the maximum 
permissible period of 75 years.  Thereafter they will have to end but new leases could 
be issued probably on re-negotiated terms.  As some of these were granted on terms 
which today would appear very favourable to the leaseholder there may well be some 
difficulties in arriving at acceptable re-negotiated leases, especially as viable 
agricultural land becomes increasingly scarce. 
 
Although the total land area taken up by leases remains a small proportion of the total 
land mass of Efate, consideration of the location of leased land indicates that it is 
increasingly spreading out from the peri-urban area along the coastal land of the 
island.  The centre of the island is steep and hilly and lacks access to any 
infrastructure.  As the most accessible land is taken up under leases, access to coastal 
areas – and their related resources – becomes more difficult – and land available for 
customary communal use becomes more scarce, especially land suitable for 
subsistence vegetable gardening.  With an increasing population rate, urban drift and 
no welfare support for those unable to work or unable to find paid employment, 
people must either move inland to find land to live on and garden or squat on 
undeveloped land on increasingly small plots.  
 
The acquisition of sub-divisions of land under lease by Ni-Vanuatu individuals or 
couples suggests a growing middle class with disposal income.  It should be noted 
however that invariably these plots of land are burdened by mortgages, often 
considerably in excess of the price paid for the land.  Difficulties in securing 
mortgage finance against communally held land appears to have led to the granting of 
land under individual title – even within families.  Such mortgage finance may be to 
develop the land but just as likely it is to finance a business.  Banks, pension 
companies and private individuals are all involved in mortgage finance and have a 
vested interest in keeping the price and value of land high.  If such land has been 
leased without the consensus of all the custom owners then as pressure on land 
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increases the validity of these grants may well be challenged.  If the land is burdened 
with a mortgage the situation may well arise where banks are holding land because 
the mortgage cannot be repaid. 
 
When one considers leases granted by Ministers and other who are essentially in a 
fiduciary position as regards the custom owners, there are questions of transparency 
and accountability.   
 
For example, the Minister of Lands has power under the Land Reform Act (CAP 123) 
for the management and control of land under s.8 of the Act.17  Land coming within 
his control will be: 
 


•  That occupied by alienators where there is no approved agreement or the 
ownership is disputed,18 or 


•  Land not occupied by an alienator but where ownership is disputed 
•  Land which is not occupied by an alienator and which in the opinion of the 


Minister is inadequately maintained 
 
Included in the minister’s powers is the right to conduct transactions in respect of the 
land including the granting of leases in the interests of and on behalf of the custom 
owners.19 The Minister has a duty under the same section to: take all necessary 
measures to conserve and protect the land on behalf of the custom owners. 
 
The activity of Ministers has obviously depended on government policy.  Very little 
sub-division is evident in the early 1980s and leases granted tended to be of fairly 
large areas of land for agricultural purposes.20  However Ministers became much 
more active and sub-division grew during the 1990s. 
 
The breakdown of activity by Ministers in this regard is as follows: 
 


Year Number of leases Minister21 Total Land Area 
1980 14 Hon. D Kalapokas/ 


Hon. M. Carlot 
Korman 


3,533h 42a 10ca 


1983 
 


1 
 


Not stated 
 


   33h 44a 40ca   


198422 1 Not stated  135ha 48a 47ca 
1985  4 Not stated   314h 38a 30ca 
1986  2 Not stated   961h  22a 
1987  3 Not stated    756h 85a 83ca 
1988  9 Not stated 1,079h 06a 60ca 
1989  8 Not stated    685h 80a 9ca 
1990  2 Not stated      21h 26a 
1991  2 Not stated         1h 98a  48ca  
1992  5 Not stated     159h 86a 16ca 
1993 57 Not stated     581h  82a 80ca  
1994 12 Hon. S Hakwa/ 


Hon Telukluk 
  1,179h 74a 76ca 


1995 11 Not stated      162h 98a 12ca 
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1996  5 Not stated          2h 09a 35ca 
1997 27 Not stated      552h 32a 95ca 
1998  4 Not stated        51h 60a 22ca 
1999 42 Hon. M Carlot 


Kormann/ Hon S 
Hakwa/ Hon.D. 
Kalpokas 


       62h  28a 53ca 


2000 26 Hon. M Carlot 
Korman 


       43h 79a  08ca 


Table Six 
 
If the particularly highly active years of 1993 and 1999 are considered there are some 
interesting features which raise questions as to policy and accountability. 
 
In 1993, 55 leases were granted.  Of these 46 were granted to Copravi Ltd.  This 
represented a total land area of  539h 64a 99ca.  All these leases were registered as 
being for agricultural use or rural agricultural use, although the actual parcels of land 
were relatively small for any large scale agriculture.   Copravi Ltd.is the local trading 
name of an ex-patriate land owner.  Much of the land had been formerly owned by the 
French company SFNH.23 Why was a Minister of Lands granting land to this 
company? Of the 46 leases originally granted to Copravi Ltd, 45 have been 
subsequently transferred either to private individuals or trustees.  Many are not in the 
hands of ni-Vanautu leaseholders 
 
The area of land leased to Copravi Ltd ranks among the largest land holdings leased 
by a Minister.  Below is a table representing the twelve largest landholdings granted 
by Ministers.24 
 


Year of Grant Lessee Area Purpose 
1980 HFA Russet                 2,077h 62a Agricultural 


 
1986 Gilbert Dinh    765h 70a Agricultural 


 
1993 
 


Copravi Ltd    539h 64a 99ca
 


Agricultural 


1988 Nguyen Van Tang    534h Agricultural 
 


1987 JP Virelala    507h 78a 84ca Agricultural 
 


1980 
 


Ranch de la Bouffa 
 


   489h 33a Agricultural 


1986/87 Joseph Jacobe    372h 06a 96ca Agricultural 
 


1989   
                        


Gilbert Dinh    342h Agricultural 
 


1980 Soc. D’Exploitation Enam Ltd    300h 76a Agricultural 


1997 
 


Jean Ferrari/Primavera Ltd* 
 


   242h 14a 96ca
 


Rural Residential 
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1994 Harry Kalpram    242h 20a. Agricultural 
 


1997 Drogheda Ltd    177h 05a 90ca Agricultural 
 


Table Seven                                                      * Also trading as Stella Mare25 
 
While there are sizeable agricultural land leases, the two companies stand out in terms 
of residential land leases.  These are Jean Ferrari trading as Primavera Ltd or Stella 
Mare, and Beverly Hills Estates26.  This latter hold the greatest number of  leases for 
residential land in Efate.  In 1999 out of 42 leases granted by the Minister, 32 were 
granted to Beverley Hills Estate, a trend which continued into 2000 when 16 of the 26 
registered leases for that year were granted to Beverley Hills Estate.  All of these were 
small rural residential divisions – being outside Port Vila urban area – or simply 
residential. At the outset it was clear therefore that this land would be developed and 
no doubt built on. Thirty four of the 38 leases have already been transferred, primarily 
to private individuals.  On transfer the money that changes hands is considerably more 
than the annual rental fixed at the time the minister granted the lease.  The profit lies 
with the property developer.  Beverley Hills Estate is a development company owned 
by a French family.  Again one might ask why is this company benefiting from a large 
number of Ministerial grants?  Abuse of ministerial power in this regard is not 
unknown in Vanuatu.  There are three Ombudsman Reports raising issues concerning 
the exercise of ministerial powers in regard to leases.27 
 
In the case of trusts of land again there are questions of accountability and 
transparency.  In a number the status of the transferor is not clear from the register.  Is 
the lessor acting in a personal capacity or as a trustee?  While this is clear in the case 
of the leases registered by Ifira Trustees, it is less clear with Mele Trustees.  What is 
also a matter of some concern is the frequent use of companies as transferees of the 
land especially where a number of leases are registered together.  While the 
capitalization of the major asset that they have – land – is understandable, it is of 
some concern that most purchasers from trusts are not Ni-Vanuatu.  There is also the 
matter of the money realized as a result of leasing.  Further research has to be done on 
this matter, but it is evident that large sums of money are being generated both as 
capital when premiums are paid and as annual income.  With custom owned land this 
money should be held on trust for the benefit of the custom owners – even if there is a 
dispute as to title the money should be held on trust for those who eventually succeed 
in their claim before the courts.  It is not within the scope of this paper to investigate 
the trust and accounting mechanisms in place to safeguard this money.  Suffice it to 
say these are extremely necessary. 
 
 
Conclusion 
 
One only has to look at Fiji to appreciate that problems can arise once leases come to 
an end.28  In Vanuatu most leases still have a number of years to run.  Nevertheless it 
is essential that those responsible for the management of land are given a clear picture 
of the situation and take cognizance of what is happening and plan ahead in order to 
prevent possible conflict.  Although further research and analysis of the data collected 
still has to be done, the following assertions may be made.  
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First, it has to be accepted that leasehold is very much a feature of land tenure in 
Vanuatu and it is on the increase.  Secondly, it must be recognized that a number of 
leases are granted to individuals or small family units such as husband and wife.29 
Thirdly, increasingly land is being subdivided and built on. Fourthly, although further 
investigation has to be done into the identity of major stakeholders, especially 
companies, there are indications that land holding by French residents in Vanautu 
remains significant.  Also, with increasing sub-division, post-independence 
acquisition by other ex-patriates is growing.  Fifthly, leased land is an important 
feature for raising mortgage finance and lending houses have a vested interest in land 
as security. 
 
With these facts in mind perhaps the following questions need to be addressed: 
 


•  Are long term leases in the best interests of the custom owners? 
•  Does subdivision and building development on land zoned as rural residential, 


conserve and protect the land on behalf of the custom owners? 
•  Is the money generated by land transactions going to the custom owners? 
•  Are the interests of Ni-Vanuatu being served by the current pattern of land 


acquisition? 
•  Will there be land in peri-urban areas and profitable agricultural areas for Ni-


Vanuatu mid-century? 
•  Will custom owners be able to afford to compensate leaseholders for 


improvements to land? 
•  Will custom owners be able to choose whether to renew leases or not? 
•  Are there adequate mechanisms in place to calculate market value and 


improvement value of land? 
•  Are annual rentals being calculated according to established and publicized 


criteria which are subject to objective regular review? 
•  Are Ministers, Trustees, Chiefs and community representatives sufficiently 


accountable for land transactions? 
•  Does Vanuatu have an adequate statutory trust law framework to protect trust 


moneys for lawful beneficiaries? 
 
If the answer to any of these questions is NO, then something needs to be done, 
NOW. 
 
                                                 
* Senior Lecturer, School of Law, University of the South Pacific.   Data collection was undertaken by 
research assistants: Frederick Gilu, Reginald Kipe, Malcom Maitiva and Frederick Loughman.  
Tabulation was undertaken by Silivia Takilai, Roline Lesines and Romulo Nayacalevu. 
1 S. 73 – 75 Constitution of the Republic of Vanuatu.  
2 The Land Reform Act CAP 123, s.3. 
3 The fact that a number of leases are backdated – some to 1980 – suggests that this may have been the 
case. 
4 See Van Trease H The Politics of the Land in Vanuatu 1987 Institute of Pacific Studies, University of 
the South Pacific 
5 Some land was also left abandoned or had never been developed despite being alienated. 
6 This as at December 2001. 
7 Major transferees of Mele Trust are Société Familiale Mitride Greppo (72 leases); South Pacific 
Properties and Investments Ltd (51 leases);  T& J Hannam (11 leases).  In the case of Ifira Trusts there 
are no outstanding transferees as regards number of leases. 
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8 This includes 3 leases granted by Erakor Community.  It has not yet been ascertained whether this is 
the same as or different from the Erakor Land Trust. 
9 This is listed separately because it is not clear if Erakor Holdings Ltd are part of the Erakor Land 
Trust.  Although both company directors and trustees are in a fiduciary position as regards any money 
made in land dealings, their relationship to shareholders/beneficiaries is different as are the remedies 
these may have against them.  Moreover whereas trustees are jointly and severally liable for the 
administration of trust funds, company directors may hide behind the legal personality of the company 
and the “corporate veil”.  It is interesting to note that the main transferees of Erakor Holdings Ltd. are 
Beverley Hills Estates (156 leases); Bellevue Estates (45 leases); Pacific Homes Ltd (27 leases) and 
Terra Mares Properties Ltd. (9 leases).  Although this latter has acquired the smallest number of leases, 
and these are all agricultural, they represent a land area  of 790h 32a 70ca. 
10 This includes individuals, a number of small trusts and committees – for example Eratap Land 
Committee, Eton Land Committee and the custom owners of Pango Hill – and chiefs – who may be 
dealing with land in a representative capacity or as individuals. 
11 Van Trease  The Politics of Land in Vanuatu p.115. 
12 Urban residential is really outside the remit of this research but a few urban residential leases seem to 
have been granted outside the urban area. 
13 In this category, for which there are different classes, we find for example,  schools, the airport and 
control towers.  
14 This relates to leases granted to Beverley Hills Estates by Erakor Land Holdings.  Analysis of this 
data is still pending at the time of writing this paper.  Most of these leases are agricultural although 
they only average 1hectare in size. 
15 Copravi leases are all agricultural but most have been transferred. 
16 It is possible that some of the French who hold leases are naturalized citizens.  It is equally likely that 
many are not, and indeed it is know that some French who hold land in Vanuatu live in New Caledonia.  
Increasingly since independence, non Ni-Vanuatu include Australians, New Zealanders, Americans and 
others.  The leaseholding of Chinese/Vietnamese should also not be overlooked. 
17 The meaning of “Minister” under the Land Reform Act means the minister for the time being 
responsible for land or any Minister acting on his behalf. Thus one finds a number of ministerial titles 
referred, predominantly either the Minister of Lands, or the Minister of Natural Resources, or Lands, 
Energy and Water Supply, or a combination of these. 
18 Cross reference is made to s.6 / 7 of the Act which deal with the agreements which may be made 
regarding alienated land. 
19 S.8 (2) (b) Land Reform Act. 
20 A number of the early applicants for leases may well have been alienators in occupation of the land 
at independence – largely French – seeking to convert their freeholds into leaseholds but unable to find 
the right custom owners. 
21 Ministers do not hold office in accordance with Calendar years so the Minister responsible may 
change in any one year.  In some instances the Minister for Lands is also the Prime Minister.  Further  
research would need to be done to look at the activity of individual Ministers – which is not the 
purpose of this paper. 
22 There are no records of leases registered for the years 1981 and 1982. 
23 Société Francaise de Nouvelle Hebrides, which at one stage owned nearly 30% of land in the New 
Hebrides. 
24 290h was granted to H E Russet – the year is unclear – and leased back to the government for 
Bauerfield Control Tower.  Nevertheless Russet remains the beneficiary of the largest single grant of 
land by a Minister to an individual and if other holdings granted by Ministers to the Russet family are 
included (1994 T M Russet 106h 47a 83ca and 1995 TM Russet 106h 47a 83ca ) the family land 
holding is certainly quite a percentage of total land granted under lease by Ministers. 
25 Land held by Jean Ferrari on his death was transferred from his estate to his wife and from her to two 
companies, Primavera Ltd and Stella Mare Ltd.  Whether these two companies represent family 
interests is not know. 
26 A break down of leases granted by Erakor Holdings Ltd (See Table One) reveals that 156 leases were 
granted to Beverley Hills Estates of  a total of 239 leases. 
27 The Reports are numbered 98-10; 099-09; 99-06 and copies can be fund on the Law School Web 
site: http://www.vanuatu.usp.ac.fj/ombudsman/Vanuatu 
28 In the case of Fiji these are largely agricultural leases granted under ALTA, which started to come to 
an end in 1997 and will continue to do so over the next few years.  The land question has been part and 
parcel of the political unrest which has beset the country in the last decade. 
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29 The majority of titles are registered in men’s names, very few in the name of women unless they are 
a widow, or a spouse. 
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Abstract 
 
Just under ten years ago the Australian High Court handed down a judgement that 
recognised the existence of native title in Australia. Many public commentators predicted 
that the "Mabo" decision would lead to unprecedented land tenure conflict in Australia. 
The judgement indicated that native title could be extinguished by the valid grant of 
certain tenures by the state.   Media attention and public controversy increased, when in 
1994 the High Court handed down its "Wik" judgement. This judgement found that 
pastoral leases did not necessarily "extinguish" native title. However, both these 
decisions have created an opportunity for co-existence between Indigenous Australians 
and settler Australians on what are essentially public lands. These public lands - pastoral 
lease hold land, vacant state land, conservation tenures and perhaps to some extent the 
communal title of Indigenous Peoples - make up around 75% of the Australian continent. 
These lands often have multiple uses and the underlying land tenure reflects this multiple 
use approach. The major industries in these areas are mining, pastoralism and tourism. 
The Native Title Act 1993 (NTA) was passed by the Federal Government in order to 
create a scheme for the recognition of native title in Australia. The Act provides for a 
native title claims process and mediation of those claims. The mediation focuses on how 
the native title might co-exist with the other land uses in the area claimed.  The National 
Native Title Tribunal is responsible for the conduct of mediation between the parties to a 
native title claim. These mediations are typically multi-party and deal with the resolution 
of cross-cultural, resource-based conflict. The aim of the paper is to present a mediation 
model for the resolution of this form of land use conflict. The model is interest-based and 
uses domain modelling to assist the mediator to define the space in which conflict 
resolution can occur. This space is termed the conflict resolution domain. The conflict 
resolution domain allows parties to negotiate more effectively while maintaining 
appropriate cultural procedures within each party. This approach facilitates decision-
making on land use issues at the local level and enhances the durability of resulting 
agreements.  
 
 
 







Forward 
The Toyota waits while a child closes the gate behind it. In the distance another Toyota 
approaches with a dust cloud streaming out behind. The old man waits and shortly the 
other vehicle pulls up along side. The dust settles and the drivers exchange greetings. One 
old man tells the other that he is heading towards a particular waterhole, the other nods. 
While the Aboriginal group drives away the pastoralist wonders why native title has to be 
so complicated, so fraught with political implications. His wife tells him that agreements 
are possible. But, he wonders at what cost?. The old Aboriginal man wonders, for his 
part, about the use of lawyers and the legal talk. He wonders why he has to prove that he 
is the boss for this country. He wife tells him that he has to persevere with the process for 
the sake of the grandchildren; they need to grow up the law! 
 
The interaction described above takes place daily across Australia in one form or another. 
The relationship between indigenous Australians and the rest of us has been problematic 
for the last two hundred years. The question of what should the relationship between 
indigenous Australians and settler Australians be like has not been answered. This 
question has dogged the political history of the Australian State for its entire history.  
 
This paper is my attempt to positively address that history through a focus on the 
everyday interaction of pastoralists and Aboriginal peoples. This interaction is a subset of 
the broader national relational between settler Australians and indigenous Australians. 
The reduction of scale does not result in a dropping off of relevant issues. The 
significance of this work relates to the address of national/global issues via a localised 
process.  
 
All humans have fences – some are intellectual and some are physical. The fences are 
always about the management of land and tenure. Sometimes that management can be a  
prison. The old women, who were dormitory girls and members of the stolen generation, 
speaking at an ANTAR function (21/2/02), a showing of the film Rabbit Proof Fence, 
saw the wire as a symbol as a symbol of their prison. The film the women introduced was 
about the Stolen Generation, the clash of cultures and the post and wire link between 
them. The Rabbit Proof Fence formed a line between in and out, domestic and feral and 
also a lifeline back to home and culture.  
 
This is how I see my fence. A fence made of three-strand barb and picket. It is a fence in 
need of constant repair and a fence to fight over. My fence is a lifeline between the 
cultures. I ask you to follow its twists and turns through the hot, the dry and the wet. 
Neither side of the fence is feral or domestic, however there are sides. The important 
thing is what happens at the fence. Is it a lifeline or is part of your prison? 
 
 
 
  
 
 
 







Introduction 
 
I believe the axiom “While there are Aboriginal people there will always be a land 
question” to be a truism. In other words Aboriginal Peoples1, indeed Indigenous Peoples 
generally, are unlikely to voluntarily cede their country to Settler Peoples. In Australia, 
the Aboriginal Peoples have not faded away or been assimilated into the broader 
Australian culture despite the fact that the “…Federation itself was founded on the 
assumption that the Aborigines would, quite literally, disappear”(Whitlam G. 1997:1). 
However, there has been no need for the white hand to smooth the pillow of a dying race 
as the nineteenth century rhetoric went. This Aboriginal resilience has resulted in conflict 
with the settler society over land use.  
 
Aboriginal Peoples have addressed that conflict in a number of ways:  
1. Via Direct action – the Gurindji walkoff on 23 August 1966 led by Vincent Lingiari 


Jupurula 
2. Via the legislation – the bark petition from Yirrkala and the Woodward Royal  


Commission leading to the Land Rights Act (NT) 1976, Aboriginal Land Rights Act 
(1991) (Qld) 


3. Via legal remedies such as the high courts decision in Mabo and Wik2 
 
Indeed, the failure of the federal government to address this land question at a policy 
level in 1983 (the Hawke government’s proposed national land rights scheme) probably 
led in way or another to the Mabo decision and to the policy outcome represented by the 
Native Title Act 1993.  
 
As the conflict over land continues it is important to consider the nature of that conflict 
within the Australian community and among humans generally: 
•  Conflict can be destructive or constructive;  
•  Conflict can be resolved through the use of language; and   
•  Conflict occurs between groups and across cultures.  
 
In order deal with this conflict in away that makes the best of the opportunities that can 
result from active engagement between peoples about land management issues, there 
must be a productive conflict resolution process between them. This process “…depends 
on the abilities of the participants to devise efficient cooperative problem-solving 
procedures, the participants’ capacities to lay aside distrust and animosity and work 
together, and the availability of solutions that will at least partially satisfy all of the 
participants’ interests”(Moore C. W. 1986:ix).  
 


                                                 
1 I use Aboriginal Peoples throughout the paper to refer to the diversity of Indigenous Peoples on the 
Australian mainland. I have not mentioned Torres Strait Islanders as I have had very little opportunity to 
work with them. Most of my work with Aboriginal Peoples has been restricted to the Northern Territory, 
north-western Western Australia and Queensland. 
2 Wik Peoples v Queensland (1996) 187 CLR 1; Mabo v Queensland (No 2) (1992) 175 CLR 1 







My intention in writing this paper is to ask the question: What does productive conflict 
resolution look like? In order to deal with this question effectively it is necessary to 
narrow the field of focus. The nature and form of human conflict depends to a high 
degree on the context in which it is carried out. In this paper that context is the mediation 
of native title issues between pastoralists and Aboriginal peoples. These conflicts may be 
typified as multi-party resource based cross-cultural disputes. The context gives the paper 
a sharper focus in dealing with the conflict resolution theory and practice. Thus the aim 
of the paper is to present a mediation model for the resolution of resource-based 
disputes between different cultural groups.  
 
In order to address such a broad field in an effective fashion it has been necessary to 
reduce my scope of investigation. This has occurred at two levels. I have restricted my 
investigation of cross-cultural conflict to an examination of agreement making between 
Aboriginal Peoples and Pastoralists in Australia. In general, this agreement making has 
occurred in a native title context. The second element relates to a focus on the notion of 
landscape. In this sense a significant part of the cross-cultural interaction between 
pastoralists and Aboriginal Peoples relates to the differences and similarities in their 
respective constructions of landscape3. This background will provide a structure against 
which the presentation of mediation theory and practice will occur.  
 
Productive conflict resolution in the context of conflict across cultures, and more 
specifically between Aboriginal Peoples and pastoralists has generally fallen to the 
practice of mediation. Mediation has advantages over litigation or adversarial processes 
by being less expensive and less time consuming. The biggest advantage, however, is in 
being able to deal with a broader range of issues in a more flexible manner which in turn 
means that parties are able to arrive at more durable solutions that are more suited to their 
needs.  
 
The mediation model promoted in this paper is called interest-based or principled 
mediation (Fisher R., Ury, W. and Patton, B. 1991). There are of course other models of 
mediation and the paper provides a brief comparison of the models and their application. 
The models fall roughly into three types of mediation: narrative, transformative and 
interest-based.  
 
Mediation does not occur in a vacuum it occurs within a context. The interaction between 
pastoralists and Aboriginal people may be said to occur in the context of the discourse 
surrounding native title in Australia. However, this discourse is merely a subset of a 
much larger discourse surrounding the use of public lands. 
 


The Relevance of Native Title Agreement Making 
Native Title has been popularly perceived as a problem in Australia. Indeed after the 
High Court’s decision in Wik about the native title and pastoral interests potentially co-


                                                 
3 I will only touch briefly on issues relating to landscape and the values held by Aboriginal Peoples and 
pastoralists in this paper. My PhD project (Jones C. 2001) involves a much more in depth analysis of these 
issues. This paper represents some preliminary findings from that work.  







existing the Prime Minister spoke at Longreach to angry farmers. The question at the 
time was ‘certainty’(MacKenzie J. 1997:25; McKenzie D. 1997:3). There was a 
perception that the Court’s decision had created uncertainty in the land tenure system4. 
Clearly the High Court’s decisions in Mabo and Wik meant that native title was 
potentially an issue for a large area of the Australian continent (Holmes J. 2000:236-238).  
 
It is important to note that as much as the Court found that native title existed at common 
law it also found that the grant of particular tenures meant that native title could also be 
“extinguished”(Mabo (2) (1992) 175 CLR 1 per Deane and Gaudron JJ at 111). The 
tenures whose grant extinguishes native title are the equivalent of freehold. In this sense 
native title is limited to public lands. These lands are generally leasehold lands, 
conservation lands, crown lands and to some extent Aboriginal lands.  
 
The amount over which native title may potentially exist is huge despite the 
extinguishment factor. Around 75% of the Australian mainland may be termed rangeland. 
The rangeland is made up of the tenures with which native title may potentially co-exist 
(Holmes J. 2000:236). The rangelands are almost entirely public lands(Heathcote R. L. 
1994:161).  
 
Native title represents one aspect of the broader problem of the management of public 
lands. Similar problems but with different issues exist in Canada, New Zealand, the 
United States and Africa5. The problem is thus the multiple use regime for public lands – 
mining, agriculture and the claim that indigenous peoples have over such lands 
(Heathcote R. L. 1994:; Holmes J. 2000:; Kerin J. 2000:; DNRM 2001).  
 
The conflict between non-indigenous interests and Indigenous Peoples over the use of 
public land is not new. Aboriginal peoples in Australia have clashed with 
conservationists over the use of land set aside for conservation purposes. There has been 
a tendency for States to set aside land that has no viable economic purpose as protected 
areas (Runte A. 1987:48; Jones C. 1996:41). The low economic value of these lands had 
led to limited development of the lands and thus limited impact on the landscape. This 
limited impact on the landscape has also meant that the Aboriginal values in that 
landscape have also remained intact. This predicament has meant there has been direct 
competition between Aboriginal Peoples and conservationists to preserve their own 
distinct values in these lands. Similarly broad acre farming/pastoralism could be said to 
have less impact on Aboriginal peoples, in the sense of there being a level of coexistence, 
than the more intensive development toward the coast. By co-existence I mean that on 
pastoral lands Aboriginal Peoples had greater access to country and more opportunity to 
conduct ceremony in relation to that country as well as collecting resources from it 
(Sutton P. 2001:34). The advent of native title, that is the recognition of some Aboriginal 


                                                 
4 The land titling system is the responsibility of each State in Australia and not the Commonwealth. The 
Commonwealth has had the power to pass laws relating to Aboriginal Peoples since 1967 thus the 
Commonwealth was able to pass a law about native title. The State and the Northern Territory are also able 
to pass laws relating to native title but these must be consistent with the Native Title Act 1993 (see s109 of 
the Constitution).  
5 Some 90% of Canada, 99% of Alaska and 21% of the US is public land (DNRM 2001:7). 







rights in land as part of the common law, has meant that the Aboriginal and pastoral 
landscapes have been brought into conflict once more. The accommodation (Sutton P. 
2001:37) that existed between Aboriginal Peoples and Pastoralists, prior to the 
introduction of equal wages in the late sixties when many Aboriginal peoples were forced 
to leave the pastoral stations in the north of Australia (Bunbury B. 2002), now once again 
is possible but renamed coexistence.  
 
Native title agreement making6 requires the acceptance, on the part of the parties 
involved, that the lands in question are public lands and that the native title and private 
interests in that land are land management questions not questions of title.  
The mediation of native title claim thus involves a negotiation around party specific 
issues over areas that the broader community sees as public lands. Aboriginal Peoples 
have see these lands as their traditional country (Williams N. and Johnston, R. 1994:198) 
and pastoralists see the land as a form of private freehold (MacKenzie J. 1997:25; 
Holmes J. 2000:235) 
 
The solution to this public lands management problem could be usefully described in a 
term borrowed from the native title arena – co-existence. John Kerrin’s covering letter to 
the NSW minister for Agriculture and Land and Water Conservation to his report on the 
Western Lands Division of NSW states that the management of land in the western 
division has been overlayed by major natural resource legislation including 
“…environmental planning, vegetation, management, threatened species conservation 
and catchment management” (2000:3). He also contends that along with the legislation 
dealing with land management there have been “Social reforms in education, health, 
communications, conservation, Aboriginal Land Rights, and, more recently Native Title 
(that) have further diminished the effectiveness and efficiency of the Western Lands 
Act”(Kerin J. 2000:3). 
 
The cattle industry produces some six billion dollars in earnings per year (McGill M. 
2001) and Aboriginal rights in land are now part of the common law of Australia. In this 
sense pastoral and Aboriginal stakeholders on these lands are here to stay. The question 
of co-existence is one that must be addressed.  
 
The next section of the paper seeks to address the issue of how co-existence on the 
rangelands might be negotiated between pastoralists and Aboriginal Peoples. For the 
most part this negotiation will take place under the auspices of the Native Title Act 1993 
which provides for a regime of mediation as an alternative to litigated determination of 
native title. Thus the section will address the question: What mediation model is able to 
deal effectively and efficiently with cross-cultural disputes or negotiations? 
 


Theory – mediation and cross-cultural issues 
The Native Title Act 1993 among other things provides for determinations of native title 
over particular areas of land via consent of the parties. It envisages that this consent will 
be obtained through the use of mediation (s86 A and s86 B Native Title Act 1993). The 


                                                 
6 The Native Title Act 1993 provides for a system of mediation as an alternative to a court-based process.  







purpose of the mediation according to the Native Title Act 1993 is to reach agreement on 
issues relating to who might hold the native title, whether the native title exists in a 
particular, what are the native title rights and interests in relation to an area and how 
those rights and interests might be exercised (S86 A 1 a, b i-v). The Act leaves the list of 
issues open ended.  
 
What is mediation? A definition of mediation is the “process whereby the parties with the 
assistance of a neutral person systematically isolate the issues in dispute in order to 
develop options, consider alternatives, and reach a consensual agreement that will 
accommodate their needs”(Kowalski J. 1999:1).  
 
“The mediation practice of the National Native Title Tribunal took as its base standard 
principles and techniques of principled negotiation”(NNTT 1999:9). Another name for 
the kind of mediation technique employed by the Tribunal is “interest-based” mediation 
 
The members of the National Native Title Tribunal commonly employ interest-based 
mediation methodologies in the mediation of matters under the Native Title Act 1993. 
This mediation work is focused on multi-party, resource-based, cross-cultural 
negotiation. The parties in this sense are brought together in a bi-cultural context. The bi-
cultural context here is the different landscapes, pastoral and indigenous. The resolution 
of such matters under the Native Title Act 1993 most commonly involves the use of 
mediators and mediation.  
 
This bi-cultural context can be typified as the space defined by the intersection of 
Aboriginal laws and customs and the Native Title Act 1993 or Australian law. This has 
been termed the "recognition space"(Mantziaris C. and Martin, D. 2000:9). It is in the 
recognition space that the mediation is conducted.  
 
 
 
 
 
 
 
 
 
 
The concept of the recognition space will be discussed further later in the paper.  
 
As stated earlier the Tribunal makes use of a variation of the interest-based mediation 
model. This model has four basic principles at its core: 
1. Separate the people from the problem 
2. Seek to have parties focus on their interests not their positions 
3. Devise options with the parties  
4. Use objective standards in evaluating solutions 
 


Diagram 1. The Recognition Space


Recognition Space


Australian Legal System 


Aboriginal 
Traditional 
Laws and 
Customs 







These four steps may be converted into seven stages(Fisher R., Ury, W. and Patton, B. 
1991): 
1. Identify with parties what happens if there is no agreement- Alternatives 
2. Encourage parties to focus on their interests and not positions 
3. Identify options with parties 
4. Seek to match options with legitimate or object standards 
5. Take steps to encourage communication between parties 
6. Further relationship building by being hard on the problem and soft on the people 
7. Seek commitment to outcomes based on the above steps and not agreement for 


agreements sake 
 
The stages or steps provide the framework for interest-based mediation. In relation to 
native title it is necessary to alter the basic framework. This may mean changing the order 
of the steps to suit the needs of the parties or seeking to address power imbalances in a 
constructive way by including a capacity building stage.  
 
Parties need to be confident that mediation can produce legitimate outcomes that 
accommodate their needs in an effective manner. This accommodation is necessary to 
produce durable outcomes. Aboriginal parties, in particular, have identified a number of 
issues in relation to the use of mediation to resolve native title disputes. In this regard 
Beattie suggests that mediation may in fact be a tool of social control by the legal system 
that requires the Aboriginal participant to “…acquiesce to (Fisher R., Ury, W. and Patton, 
B. 1991) own subjugation in the name of fairness and cultural re-empowerment” (Beattie 
S. 1997:58). This criticism of mediation is not uncommon in the literature (Barnes B. 
1994:; Behrendt L. 1995:; Dodson M. 1996:; Sauvé M. 1996:; Beattie S. 1997:; Spencer 
D. 1997). 
 
Thus the interest-based mediation model advanced in this paper needs to address the 
following problems in resolving disputes in the native title context: 
1. Mediation is a western model for dispute resolution and as such may advantage 


western cultural groups over indigenous groups (Beattie, 1997); 
2. This western model may also disadvantage indigenous peoples in intra-cultural 


disputes because of a power imbalance between the non-indigenous system in the 
form of the mediator and mediation methodology and indigenous peoples and 
indigenous dispute resolution methodologies (Dodson, 1996); 


3. Mediators in native title matters are generally not Aboriginal people and 
consequently may be seen by Aboriginal peoples to be biased toward non-
aboriginal people and non-aboriginal concerns (if not actually biased in this 
manner); 


4. Aboriginal parties may also see Aboriginal mediators as problematic – an 
Aboriginal person from the same group or closely related group maybe seen to 
have biases toward particular Aboriginal families or clans. There may also be 
difficulties for the Aboriginal mediator in the sense that it is culturally 
inappropriate for Aboriginal people to deal with land issues outside of their own 
country; 







5. Mediation of intra-indigenous disputes within the native title context could deliver 
outcomes that are appropriate in the native title domain and not the Aboriginal 
domain (and consequently do not represent durable resolutions of issues) An 
example of this kind of problem sometimes occurs with court imposed timelines 
for the resolution of issues. These timelines may result in outcomes that have not 
be fully canvassed by the native title group; and 


6. The native title claim group may be a group of Aboriginal people who would not 
normally make decisions as collectivity and consequently need to develop a 
decision-making process among themselves.  


 
One way of looking at the conflict resolution system is as a series of domains. I am using 
the term domain here to represent all of the elements – social, political and legal – that 
impact on a particular party. These domains can be visually constructed in a similar 
fashion to the Venn diagrams used by Mantziaris and Martin to describe the recognition 
space between the Australian legal system and Aboriginal traditional laws and customs 
(2000: 9) (see Diagram 1 above).  
 
I have extended this visual model by transforming the recognition space into a conflict 
resolution domain (see Diagram 2 below). The importance of this space is in defining 
the territory in which facilitated mediation/negotiation can occur. The negotiating parties 
also have interacting domains (in this case the overlapping native title parties). Thus in 
using the term ‘domain’ I have attempted to capture all of the influences on that party, 
that is, cultural, societal and political. It is important to note that the influences on a 
particular party are present over the whole domain including within the conflict 
resolution domain. The native title domain provides the context in which the parties 
interact and includes the apparatus of the Native Title Act 1993– Native Title 
Representative Bodies, Federal Court, and the National Native Title Tribunal. The model 
presented here of course can be generalised for use in any mediation context. The 
important factor to note is the creation of the conflict resolution domain as the concept 
behind the design of a conflict resolution or negotiation system.  
 
 
 
 
 
 
 
 
 
 
 
 
Perhaps some little explanation of the diagram is necessary here. First look at the overlap 
between Aboriginal Domain and the Native Title Domain. In this area of overlap the 
interaction of the group with the native title regime is occurring. For example, the 
lodgement of the original native title application in the Federal Court by the group and 
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Diagram 2 The Conflict Resolution Domain (Jones 2001) 







the subsequent court hearings would be situated here. There is also an area of overlap 
between the Aboriginal groups and the pastoralist that is outside any overlap with the 
native title domain. This area contains the current arrangements between the two groups.  
 
The creation of the conflict resolution domain defines the limited area in which the 
mediator operates and the mediation occurs. In this space the mediator legitimately has 
control of the conflict resolution process but not the interests of the parties. The mediator 
invites the parties into the conflict resolution domain and sets the rules of engagement by 
agreement. Once these rules are set the mediator has a set of tools that can be used to 
manage the interaction of the parties in negotiation.  
 
There are other interactions between the parties and within the parties that may have an 
influence on the conflict but are in sense excluded from the conflict resolution domain. 
An example of this may be how the Aboriginal group interacts with its elders, in other 
words how decisions about important issues are made within that group. Another 
example might be conflicts between members of that group that are only amenable to 
resolution by traditional means. This kind of conflict may have a profound influence over 
the mediation of native title issues but cannot be dealt with within the scope of the native 
title mediation. An understanding of these interactions and the boundaries between them 
allows the mediator to stay within the conflict resolution space and not wander into the 
domains of the parties. It also allows the mediator to make decisions about what issues 
should be in negotiation and which should not. Finally it allows the mediator to manage 
the resolution of conflict without breaching the neutrality that is the foundation of trust 
between the parties and the mediator. Thus the careful management of the boundaries 
between the parties and the conflict resolution domain enables the mediator to construct a 
process that is not only effective but is culturally sensitive. 
 
The use of the interest-based model in native title situations is outlined in Table 1 below. 
This provides an example of the steps taken and how the have changed from the standard 
model.  
 


Table 1 Interest Based Mediation Model – multi-party resource based cross–
cultural negotiation/conflict (Jones, 2001) 
 
1. Pre-mediation – building the basis for successful mediation.  
1.1 Private meetings with individual parties. 
1.2 Mediation begins with a question: What should the relationship between the parties be like? This 


question is answered by asking a number of preceding questions at this stage of the mediation: 
1. The party should consider – What happens if there is no agreement? 
2. Capacity building – How is the group made up?  What should the internal decision-making of the 


group be like? 
3. Identification of the parties interests in the problem (this may flow into the mediation proper). 
4. What has gone on between the parties in the past?  Or Do the parties have a previous relationship? 
 
2. Mediation – the conflict resolution domain 
2.1 Joint meetings with parties and some private meetings as necessary. 







2.2 The question at this stage is: What is in the parties’ best interest collectively and individually? 
(Just to be clear this is not a question that the mediator can answer).  


2.2.1 Develop options with the parties. Options for outcome should reflect the parties’ interests in the 
problem. 


 2.2.2 Legitimacy – Rules about the process have been developed. These rules belong to the mediator 
not the parties. The parties own the context of agreement-making ie., their interests and the options 
developed from them. Parties need to be confident that the rules of the conflict resolution domain 
have been adhered to and will be adhered to. The parties need to be confident of each other’s 
decision-making capacity and coherence. 


 2.2.3 Communication and relationships. An important part of mediation is the development of a 
conflict narrative. In order that their be a relationship between the parties that contributes to 
positive outcomes parties need to hear each other’s stories. The mediator must recognise that no 
group is monolithic – those decision-makers outside of the mediation will not be part of the 
conflict resolution domain, they are not part of the story. The domain needs to be extended to them 
in order that decisions are durable and relationships are manageable.  


 
3. Mediation closure – Is the agreement durable? 
3.1 In what context is the agreement to be delivered? Most agreements must be legitimate in an 


institutional context as well as at the local level. Parties need to live with each other and 
governments (for example) need to be able to manage processes with certainty.  


3.2 Following the steps above should make the agreement legitimate and therefore durable. 
 
Notes:  
Power – power is managed at the pre-mediation stage and during the mediation.  
•  Pre-mediation – capacity building ensures that the party is capable of making durable decisions which 


are meaningful in the context of the group. This ensures that the party can participate effectively in the 
mediation thereby decreasing the potential for power imbalances during and after the mediation.  


•  Mediation – the story-telling or narrative part of the mediation allows for the parties to develop a 
relationship in the context of conflict resolution rather than in the context of a dispute. The 
development of a relationship can assist in the balancing of differences in power between the parties.  


 


Mediation 
•  Elements of the mediation can be moved around in order to suit the needs of the parties. 
•  Many of the steps in the process overlap – the process is developmental ie parties become more 


competent at agreement making as the process continues thus to some extent the process may cycle 
back on itself to take advantage of this competency.  


•  Each step in the process is like a paragraph in a story in that it needs to be linked by a bridging 
concept. It is the job of the mediator to help parties find these concepts in order that the parties can 
build their story.  


 
 


Conclusion  
I have not sort to outline the specific details of native title agreements between 
Aboriginal Peoples and pastoralists in this paper. Rather my aim was to present a 
mediation model for resolution of multiparty, cross-cultural resource-based disputes. I 
approached this issue by discussing the agreement-making process between pastoralists 
and Aboriginal peoples under the Native Title Act 1993.  
 







The use of domain modelling and the creation of the conflict resolution domain assists 
the mediator to create a mediation strategy that fits the needs of the parties involved in 
the agreement-making process. The interaction of pastoralists and Aboriginal peoples is a 
manifestation of the their individual desires to maintain control over their lands. In the 
case of Aboriginal peoples it “…is not surprising that many native title claims are but 
highly visible manifestations of indigenous agitation for recognition of rights to country 
previously expressed by resort to heritage legislation, land rights legislation and general 
political and social campaigns. Nor is it surprising in that context that negotiations about 
native title tend to involve Aboriginal aspirations about country as a whole” (French R. J. 
1995:ii). Similarly pastoralists are having to deal with the notion that the land they 
manage is public land with a multitude of interests seeking to have their say over that 
land. The mediation process offers an opportunity to take control of these processes and 
provide resolutions to practical day to day issues as well as provide a degree of control 
over outside influences beyond the locally resident Aboriginal people and pastoralists.  
 
That Aboriginal Peoples and pastoralists can come to an accommodation and achieve a 
mutual co-existence should not be so surprising. Prior to ‘equal wages’ at the end of the 
sixties their mutual landscape did co-exist. This co-existence enabled “peaceful relations, 
wealth and innovation” (McGrath A. 1997:33). The promise for a durable and mutually 
beneficial co-existence remains.  
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Introduction 


The background to the Fiji Land Tenure 
Conflict situation is summarised by 
Madraiwiwi, who states: “We [Fiji] are a 
divided society, but the ethnic differences so often 
remarked upon by observers and lay people alike are 
but one aspect of the problem.  To the ethnic 
divisions extant since 1879 with the arrival of 
indentured labourers from India and the racial 
policies followed by the British Colonial 
administration, we now have intraethnic differences 
most recently apparent in the Fijian community.  
The rural / urban divide, provincial loyalties, 
eastern and western ties, professional and non-
professional as well as chiefly and commoner 
interests have all played their part.  These tensions 
are caused by the impact of change and modernity.  
One therefore has to look beyond ethnicity to 
understand that promoting national unity will 
require separate but complimentary approaches” 
(Madraiwiwi 2001).   


The Native Lands Trust Board (NLTB) 
administers indigenous land that is not 
required for occupation by members of the 
mataqali; indeed, the NLTB has authority to 
lease the land without the consent of the 
clan. Prasad (Prasad 1998) argues that the 
NLTB has a monopoly and a monopsony as 
far as the supply of land to non-Fijians is 
concerned. This is not strictly true in respect 
of the monopoly given the extent of non-
formal vakavanua arrangements between 
willing landowners and tenants, outside the 
auspices of NLTB. Moreover, Prasad is 
spurious in arguing that there is a 
monopsony, given that there is more than 
one potential buyer, or potential tenant, for 
most of the land on offer. Some of the 
excess land historically has been used for 
growing sugar cane and other crops, 
commonly by descendants of indentured 
Indians (Indo-Fijians), and more recently 
coastal land has been used for tourism 
schemes. The native landholders retain 
ownership and the agricultural land is 
administered under the provisions of the 
Agricultural Landlord and Tenant Act 
(ALTA 1976). Agricultural land was held on 
a 30-year lease under the provisions of 
ALTA with rental set at 6% of unimproved 
capital value—a figure that is impossible to 
quantify in today’s largely improved market. 
There are some 13,140 ALTA leases 


expiring from 1997-2028 with the most 
(3,549) expiring 1999-2000 (Fiji 1999).  
Under the 1999 coalition government 
headed by Mahendra Chaudhry, the first 
Indo-Fijian Prime Minister, some 
indigenous owners sought to regain and 
retain their land, concerned that politics was 
dictating a thirty-year lease term.  


Compensation for lease expiry (a 
controversial and unprecedented action) at 
$28,000 per agricultural lease was proffered 
to tenants who did not want to be resettled 
(as the government had seen resettlement of 
these tenants as its responsibility). This 
windfall compensation offered by the 
government was controversial since it 
represented, in most cases, significantly 
more in dollar terms than the accumulated 
total received by the landholders over the 
last 30 or 50 years of the lease (Boydell 
2000a). 


The current situation in Fiji in respect of 
access to land for cane by, in many 
circumstances, the descendents of 
indentured labour is a case in point.  The 
benefit of cane production to Fiji’s Gross 
Domestic Product is not in question, albeit 
falsely subsidised for the time being by the 
European Union.  The misunderstanding 
relates to ‘perceptions’ of land tenure and a 
lack of appreciation (probably at some level 
by all parties) of English based landlord and 
tenant law at its confluence with customary 
land law.  The socio-economic advantages 
of continuing the subsistence level lifestyles 
afforded by cane, often enhanced by modest 
cash cropping of a small part of the limited 
holding and sometimes supplemented by 
extended family occupancy, are significant.  
Indeed, in many developing countries the 
empirical evidence suggests that economies 
of scale in farm production are insignificant 
(except in some plantation crops), and the 
small family farm is often the most efficient 
unit of production (FAO 2000).  The issue 
in Fiji became one of politically misguided 
land reform which attempted to override 
the land rights of the customary owners by 
attempting to legislate for the continuance 
of a regulated landlord and tenant 
relationship, whereby the landlord felt 
aggrieved due to (again perceived) 
inadequate remuneration for granting a 
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lease.  The situation is compounded by 
tradition, whereby the customary owners 
with greatest affinity to the land, i.e. the 
indigenous villagers often living adjacent or 
near the cane farms, receive the smallest 
remuneration from the lease structure under 
the chiefly hierarchical structure of 
payments.  Thus, it can be financially 
preferable to villagers to plant a small area 
with cash crops rather than recommit the 
land to a lease renewal (Boydell 2000a).   


This scenario implies that the dichotomy 
between tradition and contemporary 
regulatory intervention, as opposed to 
customary tenure, may inadvertently be the 
more significant deterrents to socio-
economically beneficial agricultural 
productivity.  This conjures further discord 
regarding national good vis-à-vis political 
motivation and power, which is often still in 
the hands of the traditional chiefs in many 
Pacific island nations.  It is important that 
Pacific nations are mindful of the risks 
inherent in legislating politically, without 
due deference to tradition and custom.  The 
challenge is one of culturally appropriate 
change management. 


Other land conflict ‘flashpoints’ have 
included Monasavu (see below), the 
Emperor Gold Mines, Nadi Airport site, 
mahogany plantations, Turtle Island Resort 
and several well publicised closures of 
schools and a mosque.  The case of 
Emperor Gold Mines relates to claims by 
former landowners to what is currently 
freehold land.  This has resulted in 
production dropping with associated socio-
economic impacts on the local community 
and state revenue.  The arrogation of 
freehold land by traditional owners, such as 
the takeover of Turtle Island Resort and the 
troubles over the Nadi Airport site, 
highlights long-term animosity over prior 
land dealings.  Other examples of conflict 
include the current dispute over ownership 
of mahogany forests that were planted by 
the government on leased land that the 
owners now want back with the benefit of 
the standing trees (Anere et al. 2001). 


There is a long history to the vexing issue of 
statutory compensation in respect of lands 
acquired for the Monasavu Hydro-
Electricity scheme in Viti Levu.  At the time 
of land resumption, land was only taken to 


the high water line of the dam rather than 
taking and compensating for the whole 
water catchment area.  Landowners had the 
right to use the timber on surrounding 
slopes to the detriment of the dam.  Access 
roads to the dam were first closed off 
sporadically in August 1998, and ultimately 
the dam and hydro-station were forcibly 
held by the landowners post 2000 coup.  
The latter resulted in major power blackouts 
throughout the main island as customary 
landowners held the country to ransom in a 
destabilising act that facilitated payment of 
overdue compensation for the whole 
catchment.   


The Turtle Island incident captured negative 
international attention, as overseas tourists 
were present, disturbed and inconvenienced 
by the arrogation.   A financial and 
associated settlement has temporarily 
resolved the situation. 


The long-term solution lies in increasing 
levels of education and in the activities of 
civil society (Madraiwiwi 2001).  There has 
not been an integrated approach to the 
renewal of leases.  Arguments abound, often 
dependent on the ethnic bias of the 
proponents, on the appropriateness or 
otherwise of two different landlord and 
tenant legislations.  Confusion and 
uncertainty over political interference has 
encouraged many native landowners to 
resume their land, which is their right.  
However, much resumed land now lies 
unproductive, seemingly to be reclaimed by 
the forest over time.  Accurate data is very 
hard to come by regarding land areas 
resumed and now idle and conjecture 
abounds.  As Madraiwiwi highlights, there is 
no end in sight to the problem, with no 
considered and no well-grounded solutions 
proffered.  Both landlords and tenants are 
portrayed as losers – meanwhile the sugar 
industry continues to deteriorate.  
Dysfunction stimulates change.  In order to 
progress, all parties need to accept change if 
the society is to work together and evolve 
positively.   


Taking a positive approach to land conflict 
resolution, in the post 2000 coup period a 
delegation of the interim and caretaker 
administration have visited New Zealand to 
observe the post enactment of the 1996 
Waitangi Act, which formalised the Treaty 
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of Waitangi in relation to Maori land rights.  
There is an assumption that similar 
legislative formalisation of the Deed of 
Cession may resolve subsequent land claims, 
particularly over ‘gifted’ freehold land.  
There have been discussions of the 
appropriateness of following the approach 
in Vanuatu of returning all alienated land to 
the customary owners, on the basis that 
current ‘freeholders’ be granted long leases 
at modest ground rents to facilitate 
continued occupancy.  There is a lack of 
clarity in dealing with subsequent 
compensation for tenant’s improvements. If 
the UK approach to long leaseholds is 
adopted, there is potential for 
improvements to revert to the landowners 
on lease expiry, with the proviso that they 
are returned in good and tenantable repair.  
It is clear that some form of leasehold 
enfranchisement legislation will be required 
to make the lease obligations and covenants 
transparent for the benefit of all parties. 


There is a need to find workable 
compromises, with settlements that can be 
relied upon to endure (Anere et al. 2001).   


Globally, there has been particular 
prominence in ethnic conflict post 1990 and 
since the end of the Cold War.  In the 3 
years following the collapse of the Berlin 
Wall (Nov 1989) the world suffered 82 
violent conflicts that killed over 1,000 
people each.  Three were international wars; 
the other 79 were intrastate racial or ethnic 
conflicts {McDonald, 1995 #141}.  
 
McDonald {Burgess, 1997 #142} attributes 
this to a number of factors: people's loss of 
identity, loss of language, religion and 
customs, poverty, starvation, 
overpopulation, lack of water, and other 
environmental issues.  Associated is a loss 
of political organization that previously may 
have suppressed these conflicts in colonial 
eras. 
 
Different challenges are associated with 
ethnic and racial conflicts according to 
Burgess and Burgess.  Firstly there is a 
conflict between personal and group 
identities.  A threat to a group can be taken 
as a threat to an individual member and 
vice-versa.  Within this context, identity is a 
fundamental human need.  Ethnocentricity 
causes a group to see themselves as good 


and outsiders as bad or malevolent.  Racial 
and ethnic conflict can be self-perpetuating 
due to the synergy of individual and group 
identity, to a degree whereby perpetuation 
of conflict is safer than being tarnished as a 
traitor to the cause for promoting peace.  
Identifying and addressing the basic human 
needs of security and identity is fundamental 
to managing racial and ethnic conflict, albeit 
that many such conflicts remain intractable. 
 
Challenges of Cross-Cultural Negotiation 
and Mediation 
 
A distinction has to be made between low-
context and high-context cultures in conflict 
management {Burgess, 1997 #142}.  There 
are major challenges to conflict 
management when a straightforward low-
context (US, Canada, Western Europe) 
approach is applied to a culturally sensitive 
high-context society (traditional, collectivist, 
honour based cultures e.g. Japan, China, 
Latin America, and Pacific Islands).  The 
western approach identifies conflict as a 
struggle between competing interest and 
something to be addressed in a businesslike 
way.  Language is explicit and the conflict is 
tackled head-on, adopting competitive 
(positional) bargaining or integrative 
(problem-solving) negotiation.  This brash 
approach contrasts harshly with the high-
context identification of conflict as a 
problem of relationships as well as interests.  
In such circumstances a relationship-
oriented process must encompass indirect 
and non-verbal communication to protect 
relationships and face.  Accordingly, 
traditional societies often prefer locals to act 
as intermediaries, even though they may be 
party to the conflict and partial to one or 
other side, on the basis of community trust 
and respect.  Such individuals are seen to 
have a longer-term interest in enduring 
solutions for the greater good of the society 
than impartial outsiders. 
 
In this context Lederach criticises the 
mainstream dispute resolution view of 
culture, that conflict resolution skills and 
processes are transferable, that cultural 
sensitivity is just a technique, and that such 
an approach is aimed at empowering the 
mediator rather than raising the awareness 
of the parties {Lederach, 1995 #144}.  He 
suggests that social conflict evolves from 
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peoples understanding and interpretation of 
actions and events;  ‘conflict is connected to 
meaning, meaning to knowledge, and 
knowledge is rooted in culture’.  Hence, 
solutions that may be workable in one 
context are not necessarily transportable to 
another situation where the parameters of 
knowledge, packaging, delivery mechanisms 
and participants may be culturally (or 
socially) disparate: 


Meaning is created through shared and 
accumulated knowledge.  People from 
different cultural settings have developed 
many ways of creating and expressing as 
well as interpreting and handling conflict.  
Understanding conflict and developing 
appropriate models of handling it will 
necessarily be rooted in, and must respect 
and draw from, the cultural knowledge of 
a people.  


This statement reinforces the need to find 
localised solutions to land tenure problems, 
whilst educating the participants in the 
available tools as opposed to mandating a 
particular set of rules.  This suggests that a 
broad policy framework may be 
transportable, but the styles and process 
may need to be addressed to accommodate 
localised sensitivities, appreciating that 
cultural differences are in no way superficial 
to conflict management. 
 
Assuming that culture provides the ‘ultimate 
foundation’ of conflict, transformation 
methodologies should {Glaser, 1997 #145}: 


1. see conflicts as long-term 
processes; 


2. employ adequate descriptive 
language; and 


3. incorporate an appreciation of 
paradox (contrary or contrasting 
opinion) in the process. 


The semantics of the process are important.  
Conflict management is considered as more 
appropriate than conflict resolution in 
moving towards transformation, where 
resolution implies that the conflict is 
undesirable.  However, conflict and 
associated dysfunction can serve as an 
important catalyst to change.  Conflict and 
confrontation are essential in many 
circumstances to the pursuit of social 
justice.  Lederach argues that even conflict 
management, which has eclipsed resolution, 
still focuses too narrowly on technical skills 
to control volatility thus neglecting the 


ultimate goal of justice.  Conflict 
transformation is proffered as a more 
holistically appropriate descriptor of the 
essential changes inherent within the 
conflict process. 
 
 
Scenario Analysis:  ALTA –v- NLTA 
 
This relates to the expiry of some 13,140 
Agricultural Landlord and Tenant Act 
(ALTA) leases mentioned earlier, primarily 
for cane land, during the period 1999 – 
2003.  It is not the first time that Fiji has 
been challenged by such a lease expiry – the 
situation was deemed too hard to resolve 
some 20 years ago, so at that stage renewals 
were granted by the Native Land Trust 
Board (NLTB) acting as steward for the 
communal landowners.  However, over the 
last twenty years it is a reasonable assertion 
that the communal landowners have 
become more educated and shrewder in 
considering the administration of their land.  
Embroiled in this particular case was a 
strong ethnic issue, for the majority of the 
cane land is leased by Indo-Fijians and the 
change of political structure with the 
election of the Chaudhry led Fiji Labour 
coalition in 1999 saw a huge shift in political 
support for the tenant cane farmers. 
 
The Chaudhry led coalition took a very 
domineering role in attempting to force 
lease renewals on the same terms, 
demanding a continuation of ALTA.  This 
raised nationalistic concerns from the purely 
indigenous NLTB, who argued for a more 
flexible leasing structure (with a perception, 
unproven, of higher income for the 
indigenous landowners).  At a grass roots 
level, the communal landowners were seeing 
a negligible return for the cane land at an 
individual level.  There were growing 
concerns, fuelled by media misinformation, 
about the higher levels of remuneration 
being received by the NLTB as 
administrators and the more senior 
regional/provincial chiefs from the lease 
revenue under the traditional quasi-feudal 
apportionment arrangements.   
 
Land tenure conflict must evolve 
sufficiently to ensure that the 
transformation facilitates a move towards 
mediation.  There has been a range of 
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supposed academic discourse on the ALTA-
NLTA example that, within the heated 
racial emotion inherent in such a process, 
errs on the political.  In this context John 
Davies was hailed as something of a hero 
for the cause by the NLTB with his 
unsolicited thesis “Reforming the Leasing 
and the Use of Agricultural Land in Fiji: An 
Economic Incentive Approach” dated 15 
September 1999.  A version of this report 
now appears on the NLTB website under 
the co-authorship of Courtney Gallimore 
{Davies, 2000 #153}.  Another economist, 
the German Oskar Kurer, whilst on 
sabbatical with the University of the South 
Pacific undertook a ‘parachute’ solution, 
which criticised the work of Davies {Kurer, 
2001 #151}.  This resulted in an 
unfortunate diatribe by way of vitriolic 
response from Davies in the Pacific press 
{Davies, 2001 #152}, in which he also 
lashed out at his other published critics 
from USP, the economists Biman Prasad 
and Mahendra Reddy {Prasad, 2000 #154} 
who, as ever, spoke in favour of the Indo-
Fijian cause.  The ensuing dialogue 
represented another classic example of land 
tenure conflict, for which another set of 
frameworks could easily be charted.  
However, all five would fall into the 
extreme lower right hand side of the 
framework (competing-contending) 
explained below, with high concern about 
one’s own (cause) welfare and low concern 
for the other party at this stage in the 
dialogue (or conflict). 
 
This situation is not unexpected in the early 
stage of the discourse and whatever ones’ 
reaction or personal support for the 
extremist (political) views presented, they 
lacked a sentiment of collaboration to move 
the argument forward in an apolitical 
context.  It is unclear why the NLTB has 
chosen to promote these extremes on their 
current website rather than strive to find 
and promote a workable solution which 
inevitably will require greater flexibility in 
the views of the participants in the 
framework as well as the academic 
contestants.  This is an important aspect of 
the transformation.  Educated parties 
passionate about the conflict often put 
forward a well meaning ‘solution’ without 
ensuring that harm does not occur to third 
parties.  What is interesting is that all five 


are economists and take a 
political/economics stance.  What is missing 
from their numerate objectivity is a deeper 
appreciation of the legal nuances; the reality 
is that leases expire and that a lease 
renewal/renegotiation is only workable if 
both parties can find a workable agreement 
in terms of rent, duration and covenants. 
This is also true in Mahendra Reddy's more 
recent and considered work with Lal and 
Lim-Applegate {Lal, 2001 #150}. 
 
Modelling 
 
As part of the background to modelling, 
generic conceptual frameworks for land 
tenure conflict 'Context' and 'Process' were 
evolved grounded on the prior work 
undertaken for SDAA on land conflict 
resolution issues by Ricardo Ramírez 
(Ramírez 2001).  Components of the 
models were subsequently tested based on 
the authors experience, within a time 
relative group of scenarios that incorporated 
the Walker & Daniels (1996) dual concern 
model and Dubois' (1998) alternate stake& 
power -v- relationship model) detailed below. 
 
If we start to analyse these models, we are 
confronted with several challenges in 
considering even one aspect of the situation 
in Fiji.  In this example, we are presented 
with a scenario whereby the power broker 
sits securely in the top left hand corner.  As 
most arrangements relating to land have a 
power imbalance, it is probable that the 
disadvantaged party will be based in the 
lower left quartile of the framework.  What 
is needed is some form of catalyst to 
transform the imbalance, and in many cases 
it is the transgression from disagreement to 
conflict that will allow such change to occur. 
 
Within this initial (pre-coup) framework, 
there were several players in place: 


1) Tenants (the farmers, 
predominantly cane-growers, 
occupying the land under the 
provisions of an ALTA lease, 
seeking a renewal on the same 
basis); 


2) Landowners (this group requires 
greater definition – as there are 
multiple levels of landowner, each 
receiving a different percentage 
share of remuneration – see Boydell 
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& Reddy, 2000.  In order to 
simplify the analysis, this grouping 
will be split into two distinct sub-
categories, ‘Villagers’ [V] and 
‘Chiefs’ [C]) 


3) Government – this category will 
change as the political situation 
evolved over time.  In the first 
instance it will be the 
democratically elected Chaudhry led 
Coalition (classified as Government 
[C]).  It was superseded by the 
caretaker administration and then 
the interim Government [I], then 
more recently in the third stage of 
the timeframe the post-coup 
democratically elected Government 
[D]. 


4) Native Land Trust Board (NLTB) 
who are the statutorily appointed 
property managers.  This body is 
mandated to protect the interests of 
the communal landowners, albeit 
they have at times in their history 
strived to maintain a social justice 
approach to support all parties.  
More recently, particularly after the 
election of the Chaudhry Coalition 
Government, they strived to 
preserve indigenous interests and 
were seen to take a more political 
pro-nationalism stance in the face 
of government interference in their 
performance of appropriate 
stewardship. 


 
In Stage 1 we see a situation where Tenants 
have more power than the Landowners.  
There is rarely going to be a balance of 
power between landowners and tenants.  
The expected situation is that land = power 
= money, and so the landowners tend to be 
the more powerful grouping.  However, if 


the situation were reversed as it was in the 
Pre-Coup period, there is no real benefit to 
being a landowner and if such a position 
was available (which it was not in the case 
of communal ownership in Fiji) it would be 
an appropriate time for the landowner to 
disinvest.  In the example provided, the 
landowner is left in a stronger position and 
the power of the tenant has been 
minimised.  Whilst this creates a power 
imbalance, which may be construed as 
inequitable, it does provide for a framework 
whereby the landowner will be conducive to 
granting leases and has the potential to 
increase access to land through the market 
forces – if the lease structures so permit. 


 
The Chaudhry Coalition Government 
considered itself very powerful.  It felt that 
it could mandate the legislation under which 
agricultural lease renewals should be 
provided.  It held the greatest power, but 
the Chiefs (as senior landholding 
beneficiaries) were also broking power 
against the labour administration.  
Meanwhile the NLTB was flexing its 
political muscle by taking a nationalistic 
stance to limit the potential for lease 
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renewals, thus thwarting the intentions of 
the Government of the day. 
 
As a result of the coup, and during the coup 
period, there was a shift in the power base.  
Significantly, the government had changed.  
The democratically elected Chaudhry led 
labour coalition was removed from power 
and held captive for 56 days.  Subsequently, 
a caretaker then interim administration led 
by Qarase was put in place by the military.  
There was a shift to the right by the 
government within the framework shown in 
Stage 2, indicative of a now strong 
indigenous administration seeking to resolve 
the ALTA-NLTA crisis from a staunchly 
nationalistic stance.  At the same time the 
strength of the NLTB rose very high from a 
stake and power perspective, being seen to 
have won a major confrontation against the 
Chaudhry administration.  The landowners 
(at the village level) were also buoyed by the 
strength of nationalism, with little short-
term concern over relationships with the 
Indo-Fijian tenants.  The tenants stake was 
reduced.  At the same time, the chiefly 
landowners were moving towards greater 
reconciliation under the auspices of the 
Great Council of Chiefs, having seen 
indigenous rights upheld realised the need 
to accommodate tenants and agricultural 
productivity (on the right i.e. NLTA terms). 


In the post-coup period, there is a sense 
that the democratically elected government, 
still led by Qarase and strongly indigenous, 
is moving towards a middle ground.  Media 
reports in November 2001 indicate 
governmental support for indigenous Fijians 
to move away from subsistence farming into 
more commercial agricultural ventures to 
help support the economy.  If anything, the 
tenants are in a weaker position now than at 


any stage in the process.  Whilst they may 
be keen to move towards compromise, they 
are relatively powerless.  Confusion over 
lease opportunities has meant that the 
NLTB and both landowner categories have 
yet to fully embrace collaboration and 
compromise, albeit that there has been a 
discernable shift to the right.  The challenge 
for society is to have all parties move far 
enough towards the centre right of the 
framework to allow worthwhile mediation 
and dispute management/resolution/ 
transformation processes to evolve.  The 
relative juxtaposition of the parties will 
always result in some ongoing power 
politics.  However, it is anticipated that in a 
process such as this, there has to reach a 
point when it is worth all parties working 
together for a common good.  Often that 
point does not occur until significant heat 
has been vented and a range of issues raised. 
 
If the ALTA-NLTA scenario is cycled 
through an alternative framework {Walker, 
1996 #156} to consider relative concerns 
about other parties in the process, some 
interesting trends emerge.  In this model, 
the optimum location for the parties to be 
placed in is the upper right quartile.  In that 
sector collaboration towards the mutual goal 
of problem solving (or, to adopt the earlier 
terminology, conflict transformation) has 
greatest potentiality. 


 
Looking at the pre-coup period (stage 1), 
the Landowners (Villagers) and Tenants 
were both in the ‘Avoiding Quadrant’ as 
they were not in a position to make 
progress, as the power was not in their 
hands.  The power was held respectively by 
the Chaudhry government, the chiefs and 
then the NLTB, all of who were 
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competing/contending with high concern 
about their own positions with little regard 
to the other players. 


 
As the situation evolved (stage 2), there was 
a noticeable movement towards 
collaboration by the interim government 
and the chiefly component of the 
landowners.  However, this is an extreme 
aspect of subjectivity, because the Tenants 
(from a racial perspective) were unlikely to 
perceive the interim government of the 
chiefs as remotely interested in 
collaboration.  At this stage, the government 
and the chiefs, notably the Great Council of 
Chiefs, were striving towards some problem 
solving initiatives.  Interestingly, as the 
elections became closer any perception of 
mutual social good was inevitably overtaken 
by the self-interest of political will.  
Throughout, the NLTB appeared as 
something of a competitor. 
 


In the post election (post coup – stage 3) 
era, there is a greater sense of collaboration 
between the chiefs and the villagers, 
coupled with a move towards integration by 
the newly elected government.  The support 
of government is inevitably a cyclical thing, 
which will vary as politics overtakes 


governance in the lead up to elections.  
With the exception of the Tenants, whose 
access to land has remained compromised 


throughout the three stages, the other 
players have all moved towards the upper 
right quartile.  The Tenants are open to 
collaboration, but remain in the lower left 
quartile, as they are the smallest and least 
powerful player. 
 
Using Expert Choice 
 
The usefulness of these models was 
apparent in their clarity that indicated the 
five parties in the preliminary 
ALTA/NLTA example were not as far 
apart in their aspirations as they might 
believe (or moreover the media would have 
them believe).  The challenge of the 
modelling at this pilot stage is that it is 
grounded in the hopefully apolitical 
observations of the author.  However, both 
the Dubois and the Walker & Daniels 
models can be construed as overly 
subjective in their current format.  
Accordingly, the models were recreated and 
simulated using Analytic Hierarchy Process 
(AHP) Expert Choice 2000 trial software.   
 
In this trial version only 3 participants are 
allowed.  In the above examples 5 players 
(or participants) are recorded, so as to 
include the Government and the Native 
Land Trust Board (NLTB).  For this 
example, the following three parties are 
modelled: 
 


P2 = Landowners (Villagers) 
P3 = Landowners (Chiefs) 
P4 = Tenants 
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As a subsequent stage of the research, one 
could have the participants directly 
contribute to the process, through keyed 
input as alternatives are presented, or by 
web input.  An alternative is for the 
researcher/analyst/consultant to make 
judgements based on their discussions with 
the parties.  Whilst this may perceptually 
contain an element of reactionary bias, this 
is moderated by the adoption of a common 
ranking (rather than one woman's 
"moderate" data entry being another man's 
"extreme", for example). 


 
In this example, the 'assumed' (for the sake 
of this model) perceptions of the three 
participants have been entered into a simple 
initial model questioning the four aspects of 
Competition/Domination, 
Collaboration/Co-operation, 
Pacification/Accommodation and 
Avoidance/Withdrawal against the relative 
"Importance of Relationship" (X-axis) and  
"Importance of Stake and Power" (Y-axis) 
as demonstrated in the graph above (this is 
only a 'screen-dump' as the trial version 
does not allow printing).   
 


In this example, the three data 'participants' 
each hypothetically inputted their 
sentiments (or the researcher/analyst 
inputted on their behalf) for a range of pair 
wise comparisons based on the two axis' 
and the four variables.  The data from each 
of these relationships was then combined to 
produce the summary shown.  The views of 
each participant can be interrogated through 
the software to allow an analysis of where 
extreme or passionate views occur.  The 
benefit of this is that it allows subsequent 
discussions with the aggrieved or passionate 


party(ies) to encourage moderation of the 
view, through an explanation of the 
alternatives or examples of alternative 
conflicts.  This diagnostic ability is an 
important tool for practitioners in the field 
to promote and facilitate land tenure 
conflict transformation. 
 
The point at which the central axis cross 
hairs meet is the optimum point of 
compromise.  The presentation is 
interesting in that Avoidance/Withdrawal 
and Collaboration/Co-operation are more 
or less where they might have been 
expected to be located according to the base 
model grounded on the discussions with 


Collaboration/Co-operation 


Pacification/Accommodation 


Competition/Domination 
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Dubois, i.e. in lower left hand and upper 
right hand quartiles respectively. 
 
However, the parameters of Competition/ 
Domination and Pacification/Accommo-
dation have seemingly been transposed, or 
reversed, when compared to the Dubois 
model.  There could be a range of reasons 
for this, the most plausible being that the 
parties are striving for compromise.  This 
example is skewed by the incomplete 
picture, which would otherwise include the 
relative dominance of both the Government 
and NLTB as key power brokers within the 
model.  The caveat of user error at this early 
stage of analysis must also not be dismissed! 
 
An alternative analysis was undertaken in 
normalising and prioritising the two data 
sets from the three combined participants.  
What this reinforces is the strong group 
desire for Collaboration/Co-operation and 
the variable emphasis between the two 
questions in respect of Competition/ 
Domination and Pacification/Accommo-
dation.  Such detail was not available from 
the preliminary subjective conclusions 
presented in the earlier paper.  The aspect 
of inconsistency is an important quality 
control, to ensure that relative responses do 
not contradict earlier data input from the 
parties.  Interestingly, the highest level of 
inconsistency (0.36) was recorded in the 
"Importance of Relationships" component 
of Participant 3 (Landlord - Chiefs), which 
is not surprising.  However, such an output 
would merit reconsideration and perhaps a 
follow up discussion with the participant 
group.  Ultimately the "combined" output 


ensures a level of normalisation occurs in 
such statistics. 
 
Learning Outcomes 
 
Early indications suggest that there is 
considerable scope for developing AHP 
simulations based on the Dubois and the 
Walker & Daniel's models and, perhaps 
more importantly, the Boydell conceptual 
framework (grounded in Ramírez) to allow 
analysis of land tenure conflict at both 
macro and micro levels.  There are 
significant benefits to developing 
transportable land tenure conflict analysis 
tools, particularly when undertaken to 
complement and benchmark the existing 
case study research being undertaken 
around the world. 
 
Evidently there is movement within each of 
the frameworks with the effluxion of time.  
This is an important aspect to consider 
when analysing land tenure conflict 
transformation – in that it does just that, it 
transforms over time.  In the examples 
provided a significant transformation 
occurred in what equated to a period of just 
18 months.  In land tenure conflict analysis 
it is important not to take an isolated 
snapshot of the scenario as it presents itself 
at a given moment.  In order to appreciate 
the dynamic issues there is a need to 
understand as much of the history, and thus 
related preconditioning and dogma 
surrounding the scenario, as possible.  A 
common criticism levelled at international 
consultants is that they ‘parachute’ into a 
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scenario and have to make rapid needs 
assessment without the benefit of such 
recent and longer-term history.  Similarly, 
the media are expected to report on land 
tenure conflicts with a very limited 
snapshot, and thus their ensuing reportage 
can in many cases serve to fuel the conflict 
fire rather than assist in its management and 
transformation through education. 
 
Limitations 
 
An obvious limitation of any classification 
process, such as the two provided is the 
degree of subjectivity involved in analysing 
the land tenure conflict.  Ultimately the 
categorisation is a qualitative exercise, but 
the ‘expert’ undertaking the analysis should, 
one hopes, have the objectivity to permit 
balance and to see the land tenure conflict 
from more than one standpoint.  Obviously 
pre-conditioning and dogma shroud us all.  
Whilst there is a current trend to deride 
expatriate observers, to what degree can 
local experts, who are understandably often 
more embroiled in the passion, culture, 
religion and politics of a particular land 
conflict, detach themselves sufficiently from 
their dogma’s to facilitate true objectivity?  
Often participants would not be drawn into 
the debate unless they have a particular goal 
or aspiration from such discourse. 
 
In the examples provided (ALTA-NLTA) 
the position of the ‘boxes’ is indicative, and 
there is scope for deliberation on their 
precise juxtaposition.  Accordingly, the 
boxes were purposely left large to reflect 
such lack of precision.  What is important is 
the indicative nature of the land tenure 
conflict transformation process within the 
modelling, as it allows a graphic chronicle of 
the evolving relationships. 
 
 
Directions 
 
Whilst time does not necessarily serve to 
heal land tenure conflicts, it does however 


serve as an important component of the 
transformative process.  This is particularly 
so as if handled appropriately the ‘heat’ or 
passion in the debate can be discharged with 
time, so long as all endeavours are taken to 
handle the subsequent progress with 
sensitivity.  Not least is the acceptance that 
land tenure conflict is a very complex 
collection of issues and emotions within a 
legal, cultural, sociological, political and 
economic framework.  Whilst the themes 
are often common, the parameters vary 
from country to country, and even within a 
country from conflict to conflict.  The Land 
Tenure Center {Jacobs, 2001 #157} global 
perspective is that "tenure reform is country 
- and region-dependent; it is a function of 
culture, history and the legal framework.  
There are no easy or transferable formulas 
for how to approach tenure reform". Whilst 
lessons can always be drawn from history, 
there is greater need to incorporate the 
lessons within analytical tools to assess 
current and anticipated conflict, to 
determine the volatility, appropriateness and 
timeliness of intervention.  The timeliness 
aspect is important as there is often only a 
narrow "window of opportunity" when a 
unique combination of factors makes land 
reform and thus land tenure conflict 
transformation a genuine possibility in a 
particular country {Prosterman, 1995 
#158}; outside of this 'window' local 
leadership and elite's are often opposed to 
any serious land reform measure and/or 
outside (i.e. UN-FAO or other) intervention 
or transformation facilitation. 
 
This implies that analytical tools, rather than 
historical rules, should be developed to 
hopefully continually monitor land tenure 
conflict situations to identify when 
transformative intervention is likely to 
accepted by the multiple parties often 
involved in the conflict situation.  Inherent 
in this is the complexity of both having and 
being able to mobilise such resources when 
needed. 
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Adverse Possession: Some observations on the relation between land and land-
based knowledge in Papua New Guinea1 
 
 


James F. Weiner 
Department of Anthropology, RSPAS 


Australian National University 
 
 
 


 


Introduction 


In this paper I wish to discuss dimensions of claims to landownership in interior 


Papua New Guinea as they emerged in two major land disputes in the petroleum 


development region of the Southern Highlands Province in the 1990s. My approach 


focusses on the continuity between material and intangible property, and the primacy of 


material property over its counter- invented intangible counterpart. The recent volume 


edited by Whimp and Busse, and particularly the chapter by Marilyn Strathern, go a 


long way towards emphasizing the continuities between material and intangible 


property in PNG. In this paper I would like to extend upon the implications of the 


points that Strathern made in her chapter. For it was not too long ago that Chris Ballard 


wrote an article about Papua New Guinea sociality entitled “’It’s the Land, Stupid!’…”, 


in which he saw land as the central focus of property and social relations throughout 


Papua New Guinea. The questions I want to pose here are:  


 


                                                                 
Acknowledgements: The research for this paper was carried out with the support of the Wenner-Gren 
Foundation for Anthropological Research, and as part of the consultancy work I did for Chevron Niugini 
Ltd. I would like to thank both organizations for their support. My thanks also to George Clapp, Laurie 
Bragge, and Jephtha Marco of Oil Search Limited for background information on the social organization 
of the groups of PDL3 and PDL4 in Papua New Guinea. My thanks also to the Land Titles Commission, 
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(1) To what extent can we render arguments about the rest of what we consider property 


in PNG irrelevant by trying to see most if not all of these rights dependent upon rights 


in land? How does this affect the way we see the “intangibility” of certain intellectual 


property related to and dependent upon rights in land?  


(2) If, as Marilyn Strathern, Chris Hann and others argue, property is best seen as an 


encompassed feature of social relations, how does this force us to anthropologically 


evaluate the legislation being developed in countries like PNG and Australia to define, 


codify, and presumably protect both property holding units and the nature of their rights 


in property, particularly land?  


(3) Are we entitled to continue using the term “protection” of indigenous culture and 


rights when these developing legislations themselves are encouraging indigenous 


society to react and transform themselves in specific ways, usually western in spirit and 


content, in order to take advantage of the protection and legal stature afforded by such 


legislation? 


  


I will address these questions with respect to rights in land, and the manner in 


which proof of ownership of land is being debated in two recent and important land 


dispute cases heard by the Papua New Guinea Land Titles Commission, the Hides Gas 


Project Case, heard by Amet J. in 1991, and the more recent Gobe South East Gobe 


Land Dispute Case, originally heard by Salika J. in Mendi in 1996 and whose 


judgement was subsequently overturned by the Chief Land Titles Commissioner, 


Jospeha Kanawi upon appeal in June 2000. Both cases involved disputes over land 


within petroleum development license areas (PDL1 in the Hides case, PDL3 and 4 in 


the Gobe Main and South East Gobe case); there were thus important issues of royalty 


and equity entitlement at stake in the demonstration of ownership of land.  


 In both cases, what was central to the determination of ownership of the 


disputed land was the concept of adverse possession. This was originally introduced 







 3 


into the lexicon of PNG land law by Robert Cooter, a Professor of Law from the 


University of California who undertook a study of PNG’s customary land law and land 


courts in the late 80’s, and whose writings played a decisive role in the reasons for 


judgement adduced by the Land Titles Commissioners in these recent cases. As quoted 


by Amet J. in the Hides Gas Project Case, adverse possession is described in the 


following way: 
 
 
A group who resides upon or improves land for a sufficient time without the 
permission or active opposition from others thereby owns it. A group that uses 
land for a sufficiently long period of time without the permission or active 
opposition from others, but does not reside upon or improve it thereby acquires a 
use right in it.2 


 


 


The Hides Gas Project Land Dispute 


After the initial identification by British Petroleum of the landowners for the 


Hides Gas Project (HGP) area landowners in 1989, findings which were subsequently 


endorsed by a Government team, clansmen from the Tuguba tribe and who were based 


in the Komo area commenced an action in 1990 in the courts claiming ownership of the 


HGP lands. Resource rents owing to the landowners in the region from the Gas Project 


were suspended as a result of this action. The payments that were due from 30 August 


1990 were put into interest bearing trust accounts until the court decided the issue of 


landownership. The case, between the group of incumbent landowners styling 


themselves as the ‘Hiwa’ and the plaintiffs, who styled themselves as the ‘Tuguba’, was 


heard in 1991 by the Land Titles Commission. The then Justice Amet, sitting as a 


special Land Titles Commissioner, found in favour of the Hiwa, which was the group 


that had been identified as the landowners by the then licence holder BP. Subsequent 


LTC reviews were heard in 1992, after application by the Tuguba groups. The reviews 


                                                                 
2 Quoted from Cooter (1988); on p. 9 of Amet, J. (1991). 
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were heard by LTC tribunals and affirmed the then Justice Amet’s decision. In July 


1993 a compromise agreement was made between the two disputing parties. Without 


going into other details of the compromise agreement, the agreement affirmed the 


landownership of the HGP lands rested with those clans which the then Justice Amet 


had decided were the landowners, that is, the group identifying themselves as the 


‘Hiwa’. It is, however, necessary to mention that the major quid pro quo offered by the 


‘Hiwa’ to the ‘Tuguba’ in the July Compromise Agreement was an agreement to divide 


the royalties from the Hides Gas Project 50/50 between the ‘Hiwa’ and the ‘Tuguba’.  


An appeal which had originally been lodged in the national Court by the 


Tuguba, was dropped. This all then cleared the way for the payment of the outstanding 


monies to those people who had been identified by the LTC as the HGP area 


landowners and whom had been reaffirmed as the landowners by the compromise 


agreement of 1993. These payments were made in November/December 1993. 


 In the Hides Case, the Tuguba tribe of the Komo region, north of Mt. Bosavi 


“who… claimed that they are the true and rightful owners by custom” (Amet. J 1991: 


4): 
 
 
The central thrust of the case for the… Tuguba Tribe clans placing very strong 


reliance upon their Genealogy was that they were the original discoverers of the 
land in dispute and although they are not actually physically residing on the land, 
nevertheless the boundaries of mountains, rivers, streams, other landmarks and 
ancestral grave sites all named by and after Tuguba Tribal ancestors point 
conclusively to the fact that the Tuguba’s were the first inhabitants of the land and 
thereby are the true owners by custom (ibid.). 


 


 Amet J. accepted the importance of names, knowledge of names, and the 


connection between names of ancestors and names of places.3 The Huli are also famous 


for the depth of their genealogies—the Tuguba tribe was able to name ancestors going 


back 16 generations—an estimate of between 6-700 years. The Hiwas, whose 


                                                                 
3 Cf. J. Weiner, The Empty Place (Indiana University Press, 1991), for a similar relationship between 
place and personal names among the Foi of the Southern Highlands Province, neighbours of the Huli. 
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occupation of the disputed land was much more recent, nevertheless also were able to 


demonstrate a similar depth of genealogical history. “They however assert a superior 


claim to ownership by the fact of their physical occupation and control over the use of 


the land at the present time” (ibid.: p. 7), Amet J. opined. He suggested that: 
 
 
If that oral history traces the origin of a particular tribe or a people back thousands 
of years or hundreds of years without taking into account many other factors since 
that time to the time of the dispute it would make other factors since that time to 
the time of the dispute meaningless… (ibid.: page 6). 


 


 We can begin by drawing out the following issues implicated in Amet J.’s 


judgement: 


 


1) From the perspective of customary land ownership and land dispute courts and 


commissions, there is a clear tendency to distinguish between actual physical 


occupation and control of land from the proprietorship of intangible knowledge 


associated with ownership and residence on the land (such as knowledge of place 


names, associated stories, songs and so forth). Thus, sheer continuity of knowledge 


divorced from its use in an actual system of material transformation did not attract 


protection from the Land Titles Commission as custom per se, a point that certainly 


relates to some of the issues raised in the Hindmarsh Island Bridge Affair in South 


Australia in 1995, which involved a sacred site claim by the local indigenous 


Ngarrindjeri people (to which I will return).  


What do I mean by the relation between a system of knowledge and a system of 


material transformation? This is answered by looking at an important practice in Foi 


and related groups such as were alluded to in the Hides case: namely, the use of place 


names in the naming of people. People are often named after the place where they were 


born, especially if there is a prominent or unusual natural feature associated with it. The 


principle then is that a region’s place names will become distributed among the 
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personal names of its inhabitants, so that an inspection of the distribution of such names 


becomes in principle as important as genealogy in determining depth of habitation and 


intimacy of association with a region of places.4 Mrs. Kanawi in her judgement on the 


Gobe case (which I will discuss shortly) on p. 41 thus concludes: “Where there are 


competing claims of ownership… a party showing evidence of land features and 


descriptions that resembles the likely conditions of the present form of the land [sic] 


and the group who by evidence confirms that, their clansmen names are given reference 


to the land marks… and that clan and family is related to the traditional characteristics 


of the land marks claimed should be awarded ownership rights to the land”. In other 


words, the traces of a community’s appropriation of the physical landscape becomes the 


foundation for the intangible expressions of such appropriation—stories, names, myths, 


songs—which will subsequently attract protection qua tradition in its own right. 


 


Once we accept that the foundation of such intangible property is the real-world 


time scale of human work, movement, and rhythmic interaction with the environment, 


we recognize that there is a time factor with regard to the appropriateness of the 


relationship between occupation of land and knowledge of associated lore that confirms 


ownership of it. Had the Tuguba clans been in possession of their land, the knowledge 


of genealogies and place names would have supported their occupation of it. What is 


left unarticulated is the point at which and the extent to which the Hiwa clans begin to 


amass such knowledge of place on the ir own during the course of their own occupation 


and which, over time, would then provide a competing but no less in-depth 


accompaniment and support to occupation of land as such. In other words, what is the 


specific length of time that occupation must last before such knowledge is on par with 


that of the “original owners”? How long does it take for “tradition” or “custom” to 


                                                                 
4This is also brought out in the example cited on p. 121 of the Gobe South East Gobe Land Dispute Case. 
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attain the status of that which accords what we westerners would recognize as 


proprietorship? 


 


 


The Gobe South East Gobe Land Titles Commission Hearing 


 Kanawi in the Gobe case (p. 100) maintained the opposite: she admits that clans 


associated with land “from time immemorial” are preferred as land owners over those 


whose recency of association “seems” to be contemporary and “outside custom”. This 


is a dimension by which claims to country are currently judged under the Australian 


Native Title Act (1993). In anticipation of the clash of different customary id ioms of 


attachment that will be put forth and which will collide in the PNG Gas Project, notably 


in the Torres Strait, it should be flagged in these notes that appeals to habitation “from 


time immemorial” are highly politically charged ones in Australia, and ones that have 


been given great prominence by the media in that country.  


The Gobe land dispute took place within the petroleum license areas PDL3 and 


PDL4. The area in general was uninhabited at the time of the discovery of crude oil 


reserves there, and was in fact largely a no-man’s- land between the territory of the 


eastern lower Foi, the Sau-speaking groups of Samberigi, and the Polopa. The clans in 


question disputed the ownership not only of the PDL land as a whole but the sites of the 


project infrastructure such as the airstrip, and the Mt. Kiki repeater station. 5 


In general, Mrs. Kanawi made judgements that were the reverse of those of 


Amet J. in the Gobe South East Gobe Land Dispute Case. First of all, she opposed 


Amet J.’s decision that the interpretation of tradition must take account of its own 


transformation under the stimulus of economic development necessary to an emerging 


nation state: On p. 64, Kanawi states quite unambiguously that “…one cannot retract 


[sic] from… customary obligations for the sake of some monetary benefits derived from 
                                                                 
5 See Marco 2000 for a summary of the events leading up to the first Gobe Land Titles Commission 
hearing in 1993. 
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the land at this time”. This raises the dilemma discussed above with respect to the time 


factor: What part of the current petroleum-related “practice” of making claims of 


ownership to land is outside of custom? How can any part of landowner response to 


petroleum-generated problems and challenges be “outside” custom? Only if custom is 


seen as analogous with western “law” can this be deemed a sensible question. 


Kanawi elaborated this point further on. In her final pronouncement (p. 157), she 


decides that “… the Commission makes a ruling that, the land adjudication is deemed to 


have been the boundary of the relevant Petroleum Development License area. This is 


quite an irregular practice and should not be encouraged”. However, her decision belies 


this. Land boundaries will inevitably be decided in future disputes with reference to 


PDL and other mineral and commercial exploitation and exploration license area 


borders. This sensibly and practically places the current epoch of mineral and 


commercial exploitation of PNG resources squarely within the framework of evolving 


contemporary tradition in PNG, however paradoxical that might sound. 


 


 


Contract and Custom 


 The issue that I wish to focus on is the effect of the contractual practices with 


respect to property that are embedded in legislation that defines things such as land and 


group and the relation between them. The effect of this legislation on the practices and 


things it is purportedly set up to protect and enable is only now being seriously 


addressed from a social science perspective6, though it received more robust treatment 


in the middle of the century in the context of British experience with colonial 


codification of African custom and land law. Thus for example, is a private contract, 


entered into privately, without the knowledge of the community at large, “binding on 


the parties by custom” (Kanawi p. 97), as opposed to a public transfer of rights or 
                                                                 
6 See for example, Martin and Mantziaris, Native Title Corporations: A Legal and Anthropological 
Analysis. Sydney: Federation Press (2000). 
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property, accompanied by, for example, an exchange of ceremonial wealth, witnessed 


by by the public at large, and pronounced upon by men of status in a formal way? For 


people such as the Foi and Huli, the public acknowledgement of land boundaries is an 


important aspect of the determination of customary ownership. How much of this public 


acknowledgement of community and individual rights will be eroded, as ”customary 


practice”, as more and more dealings between individuals in village settings become a 


matter of private contract?  


To take another example: Throughout PNG, the Land Group Incorporation Act 


(1974) has been utilised as a means of giving corporate identity and legal recognition to 


customary land owning groups, particularly in mining and petroleum project areas 


where the delivery of benefits to landowners is of pressing importance. But Kanawi 


maintained however that possession of an ILG registration certificate is not tantamount 


to possession of customary rights in land (p. 31).7  


 


 


Occupation and Ownership 


Let me return to the issue of occupation, which is a central concern both of 


Kanawi (p. 16, 18, 28, 35) and Amet in these two land disputes and in general in the 


Australian Native Title Act (1993). In The Empty Place (1991), I emphasized that 


territoriality was conceived of as a series of paths through the forest, used for various 


productive purposes. The Foi think of these paths as the “property” of the people who 


habitually use them, and refer to them as “So and So’s path”. I also discussed the Foi 


concept of mitina-, which means “to show”. In the context of land, a man who “shows” 


another a tract of land has the power to transfer use or ownership privileges to the 


person to whom the tract of is revealed. This was upheld by Commissioner Kanawi 


(page 27). This point-- that the existence, proximity and avowal of ownership of bush 
                                                                 
7 See Weiner 1998 and 2000 for similar arguments with respect to the Foi, another Petroleum project area 
people of the Southern Highlands Province. 
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tracks is a defining feature of land ownership among the Foi-- is acknowledged by 


Kanawi in the Gobe case, which involved Foi people (page 18).8 The act of “showing” 


is usually of an older man to a younger, typically a father showing his land to his son or 


sons. Kanawi (p. 51) also maintains in principle the superior knowledge of older men 


over younger ones in the matter of local adjudication of land ownership: “… by custom 


where disagreements occur between the younger man and the older man who has passed 


on knowledge on the land matters, the views of such elderly person [sic] is to be 


respected and must prevail against the younger man”.  This once again invokes once 


again the issue of temporality that I have drawn attention to in this analysis. 


Kanawi states: “In traditional Papua New Guinea, for any one to use land, such 


person must walk on that land or move around in that land from the village that he 


resides [sic]. To walk on that land or move around in that land, one must have a bush 


track or must show that they use the river, creek or such natural land feature to get to the 


land areas. By use of that track or river system… one is able to go onto the land and 


reside on it, occupy it or improve it.” I find this the most compelling description of the 


type of phenomenology of land inhabitation that I have described for the Foi, and which 


other anthropologists of the region such as Feld  (1980) and Schieffelin (1976) have also 


described for the Bosavi groups. From the point of view of the single person in this 


region of PNG, land is not viewed as a discrete parcel of territory with clear borders. 


Rather, land is the culmination of the historical and temporal travel over a particular 


person’s bush tracks through specific areas that he (or she) has laid claim to during his 


or her lifetime. It is this view of land, so at odds with the western view of enclosed and 


em-bordered plots of property, that is truly Melanesian (or at least Papuan), and which 


resource companies and government ministries must come to terms with if it is to 


understand land-ownership and disputes over land in the Kutubu and Gobe oil projects 


area at all. 


                                                                 
8 It was also a prominent factor in the testimony given in the Sanemahia-Yaferaga (Fasu) Land Dispute. 
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But “showing” must also relate to a larger body of lore surrounding the history 


of the land, including, if they occur, mythological origin stories. Thus, Kanawi placed 


weight (page 113) on the knowledge of a myth relating to a piece of land by one man 


and the ignorance of this story by another claimant. 


These issues are also important for the determination of Native Title in Australia, but 


as has been shown in recent cases such as the Hindmarsh Island Bridge dispute (see Weiner, 


2001), lack of knowledge of lore has to itself be contextualized. In Foi, and in many others 


places in PNG, knowledge of important mythological origin stories, or at least key parts of 


them, is restricted to specific people. Not all true clan members know them. So lack of 


knowledge of an origin myth associated with a place is not decisive evidence of lack of 


connection and/or ownership of land. It is important not to uniformly interpret absence of 


evidence as evidence of absence.  


 


Marilyn Strathern speaks of rights to property as embedded in relations between 


persons ( ). Thus, the acknowledgement of ownership by neighbouring clans constitutes an 


important proof of ownership—that is, the relational basis of definition of land ownership in 


both the Hides and the Gobe land dispute cases (Kanawi p. 17).9 The point is that both current 


occupation and knowledge of origin stories are necessary but not sufficient conditions of 


claims to ownership. This occupation and this knowledge has to be legitimitized by the 


acceptance of neighbouring land-holding groups. But what if these relations themselves are 


themselves contoured by the very issue of property at stake? What if the competition and 


rivalry over ownership is itself the form of the relationship? It is this type of situation that 


confronts us with the circularity of this definition of property rights. 


 


 Mrs. Kanawi did agree with Amet J. in suggesting that genealogical connection, in the 


absence of current and real evidence of occupation and use, was not by itself sufficient to 


                                                                 
9 See also Veakabu-Vanapa  (PNGLR 234). 
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assert exclusive ownership: “…a group seeking to rely on the geneology [sic] of the clan must 


positively relate the claims to the active occupation of the land by the ancestor or great grand 


father or grand father or the father so as to give weight to the other intervening factors on 


ownership such as earmarks of ownership…” (p. 28; see also p. 35).  


But on p. 115, she seems to put forward another proposition concerning the 


relationship between the land-owning group and its genealogy. Criticizing the Special 


Commissioner Gibbs Salika’s original judgement in the conflict between Isaweri Makof clan 


and Isoweri Bubuku Gohus, and in the conflict between Moloko Tipurupeke clan and Sowolo 


Haporopakes, she avers that “although the learned Commissioner may have assumed on the 


basis of evidence that both clans are related, that does not mean that they both own the same 


portions of land together as one clan”.  


In this respect Kanawi’s interpretation of the necessity to demonstrate continuous 


occupation is congruent with the current requirements of the amended Native Title Act (1993) 


in Australia. Also congruent between PNG and Aboriginal Australian interpretation of 


customary land stewardship is the acknowledged discrepancy between accounts of ancestral 


or originary occupation and current residence, use and habitation. Both Papua New Guinea 


customary land law and the Australian Native Title Act converge on acceptance of adverse 


possession: that the assumption that failure to maintain an “interest” in land is tantamount to 


relinquishment of customary ownership (or “native title”) to it.10 


 


Furthermore, there is a discrepancy between the judgement rendered by Kanawi in the 


Gobe South East Gobe Land Dispute case and that given by Amet J. in the Hides Gas Project 


Case, with respect to the relative weighting of ancestral genealogies and myths versus current 


ownership. In fact, the Huli land system and that of the Foi/Samberigi are quite different in 


this respect. The respondents in Gobe South East Gobe, with their shallow genealogies, large 


amounts of uninhabited country, and their history of constant warfare and migration, put more 
                                                                 
10 See the comments on R.J. Giddings on the land dispute between Eastern Highlands Kamate clan et. al. 
(1978), quoted in Cooter 1989: 72. 
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weight on recency of occupation in contrast to the Huli respondents in Hides Gas Project 


Case. If this were all that were at stake, it would demonstrate that local custom is to be 


considered paramount in determinations of land ownership in any given case, even when 


customs conflict as between different regions of PNG.  


The problem, however, is that this mitigates against the implicit universalism that 


seems to underlie the push for international recognition of all kinds of property rights. Kanawi 


on p. 39 undermines the ability of a nation-wide regime of land-owning custom to work 


against the accepted PNG principle that local custom must prevail in any given local 


judgement: She says: “… where ancestorial [sic] stories are given to support claims of 


ownership, the test to apply are [sic], whether the story resembles the community behaviour 


of the people who now live from the generation of that ancestor and whether the party relying 


on that ancestorial story can positively relate their ties and their association to the land 


features and the use of the land marks in their normal traditional usage practices [sic]”. Now 


this sounds reasonable and in fact it is at the core of the Australian procedure in assessing 


Native Title claims.  


But the problem remains: Either this is solely an anthropological assessment of 


the Foi-Samberigi culture of land-holding, or it is a nation-wide principle applicable 


across cultures throughout PNG. If it is not a common principle, then the origin of the 


judgement has to be clearly made—it is Kanawi’s assessment of the Foi-Samberigi 


system only and cannot serve as a precedent in future land disputes in other regions of 


PNG. 


In addition, Kanawi made an additional, different and not altogether consistent 


judgement at pages 131-133 as well. There she acknowledges current occupation as 


overriding either genealogy alone, knowledge of ancestral myths, or acknowledgement of 


neighbouring land owners. In fact, she supports the decision of Amet J. in the Hides Gas 


Project Land Case. Commenting on the Kirawi case, she says, “… the question is not really 


of earmarks of ownership… nor does the rule of those whose claims are the furthest removed 
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from those who vacated it becomes, as years go pass [sic] of diminishing importance, nor 


does the rule of maintenance of interest in land… applies [sic]” (p.132-133). She goes on to 


reiterate her support for the concept of adverse possession here too: “… adverse possession 


relates to a group that resides upon or occupies and improves land for a sufficient period of 


time without active opposition from others thereby establishe[s] a legitimate claim to 


ownership…” (p. 133).11  


Thus, the conclusion is that there can be no national regime of land legislation 


that can maintain justiciability across cultures in PNG. By implication, the attempt to 


legislate an internationally acceptable regime of property rights protection in general 


will be difficult in PNG. 


 


 


Conclusions  


By way of a conclusion, I’d like to identify the main issues that I think emerge from 


these two recent PNG Land Titles Commission cases, without necessarily following them 


through with any kind of analytic sufficiency as yet. First, there is the now well-discussed 


objectification and entification of custom/knowledge, especially when such knowledge is so 


intimately linked to possession of land (see also Ernst 2002): For example, on p. 115, Mrs. 


Kanawi remarks on the case of Sei Doyo, a Foi man who took part in the Gobe dispute, and 


who admitted to multiple clan and indeed ethnic affiliations (see for example p. 123, 125) 


during the course of the original Commissioner Gibbs Salika hearing in Mendi. In her 


judgement on appeal, Kanawi used the phrase, “whether Sei Doyo is willing and is prepared 


to share common custom with the Kaporopake people of Kirawi village” (ibid.).   


                                                                 
11 This was the issue in the land dispute between the clans Hogeteru, Kamate, Kema, and Hipu’Henagaru 
in the Local Land Court at Lufa, Eastern Highlands Province, 19 Jan. 1978. See Cooter 1989: 70 ff. The 
concept at stake is “adverse possession”, which was one of the central concepts employed in both the 
Hides Gas Project Case and the current Gobe South East Gobe case. However, in other less benign 
colonial experiences, “adverse possession” has been a tool used by the British to justify their possession 
of land expropriated from conquered, indigenous peoples. Although it is evidently crucial to local 
landowners establishing claims in Papua New Guinea today, it is one of the real obstacles to Aboriginal 
native title claimants demonstrating their traditional ownership of land. 
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The issue here, particularly germane to the Gobe situation, and to the 


determination of the relationship between “Foi” and “Samberigi” (or “Sau”). It is 


common between ethnic groups between which there has been a great deal of exchange 


of population, either caused by inter-marriage, migration or warfare, for the same clan 


to be represented under different names in both populations, which otherwise might 


strike the external observer as distinct because the groups in question speak different 


languages, occupy different regions, and otherwise identify themselves as distinct 


“peoples” or “ethnic” groups. This porousness of ethnic, linguistic and clan identities, or 


the common phenomenon in PNG whereby different regions are enchained by their 


sharing of myths and ceremonies that have travelled over great distances, pose even 


more critical problems for the determination of ownership of intangible property.  


Second, I’d like to counter my avowedly anthropological emphasis on the 


primacy of cultural differentiation as an important dimension of contemporary 


indigenous political striving, with the legal perspective of Robert Cooter. Cooter, in his 


survey of local land courts in the 1970s and 1980s in PNG (1989), predicted that for 


PNG national land law would have to emerge, as did English Common Law itself, from 


the accumulated precedents set by local land courts all over the country. He stressed the 


cultural continuity between customary law and the Common Law that becomes its more 


formal expression. In this respect we must point out that very few land disputes in 


Papua New Guinea have been heard at the level of the national Land Title 


Commissions, and that the development of a national customary law is very much a 


distant possibility in Papua New Guinea. There has hardly been time, either in PNG or 


in Australia since the passage of the Native Title Act (1993) to accumulate enough 


precedent to allow people to see the outlines of a national PNG or a pan-indigenous 


Australian custom of land holding. Further, there is no way of predicting whether a 


sufficient commitment to project of “nationhood” will spur the acceptance of the effort 


to achieve such a codification of national customary law. In the meanwhile, local 
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landholding groups will continue to make claims based on their understanding of their 


local custom.  


Finally, in both PNG and Australia, as a result of the encompassment of such 


customary practices as determining and adjudicating custodial rights in land by a legal 


edifice, we are witnessing the analytical and practical separation of the concrete facts of 


habitation, residence, use of, and assertion of control of land from the discursive 


practices that define and legitimize them in public communal life. In the Hindmarsh 


Island case, and in many Native Title claims now active in Australia, Aboriginal 


Australians are confronting the facts that most of their knowledge of country is not 


based exclusively on their “dwelling” in it, but on some more complex historico-


discursive recreation of such knowledge. “Relations to country” in both PNG and 


Australia are more and more becoming substantively a matter of what is archived, 


written down, and transcribed in various official hearings and courts, rather than in a 


more conventional anthropological catalogue of practices that take place on the land. 


More and more anthropologists are being forced to make “ethnographic” cases for such 


a discursively constituted claim to country. One way of countering this separation that is 


being thrust upon anthropology in this domain is by demanding that such land courts 


hear evidence, as much as possible, on the land in question. This will make it more 


difficult to detach the material conditions of dwelling on country from its discursive 


dimensions. In PNG and Australia, focussing on relations to land, and on the cultural 


dimensions of landedness in general as the focal existential form of life in these areas 


takes the pressure away from having to countenance the problems of “intangible” 


property.  
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 ABSTRACT 
 
The intention of this paper is to reflect on PNG’s development 
objectives in light of the pre independence work of the two entities 
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namely the Commission of Inquiry into Land Matters (CILM) and the 
Constitutional Planning Committee (CPC) that were created by the 
then PNG self government of 1973, in respect of land reforms. The 
land reforms were aimed at bringing meaningful socioeconomic 
development by working reforms through Papua New Guinean 
forms of social, political and economic organizations. In light of 
this, it is now appropriate after 25 years of independence, to 
reflect on these visions and ideals by recapitulating the national 
goals and directive principles, as promulgated in the PNG 
Constitution. These reviews are done in light of issues relating to 
landowner affairs and its impact particularly on resource 
extraction and infrastructure development projects which poses a 
major socioeconomic challenge facing development today. The 
paper will also look at the Oil and Gas Act No. 49 of 1998 to reflect 
on provisions that are aimed at addressing landowner issues 
evolving around the industry. It is hoped that other non-renewable 
resource and infrastructure development sectors where most of the 
customary lands are required for improvement and development; 
adopt a similar approach in light of Section 47 “Social Mapping 
and Landowner Identification Studies” of the Oil and Gas Act 
because landowner issues will be similar in any case. Therefore, 
since these developments are or will mostly occur on customary 
land, it is recommended that the way to minimize adverse impacts 
is through the implementation of appropriate policies and 
regulations that deal with such issues. 
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1 Introduction 
 
Papua New Guinea’s unique and peculiar customary land ownership and 
management system is considered and singled out as the biggest 
impediment to the development of the country’s economy. The country’s 
full economic potential with the often quoted figure of 97 percent of its 
land mass which is controlled by customary law remains under-utilized 
for a number of reasons by various stakeholders. Most notable are the 
reasons of the customary right holder, which needs much scrutiny.  
 
Without criticizing the complex nature of principles inherent in Papua 
New Guinea’s customary land tenure systems and opinions held against 
it by various people and entities, the issue of contention in this paper is 
that the land ownership situation in Papua New Guinea is a major 
challenge to development. This challenge is not excluded to outside 
investors or foreigners, but it is to us the indigenous Papua New 
Guineans as well, because of our need to preserve our culture and 
anthropological history in the course of development or progress. This 
will allow us to comfortably embrace the socioeconomic and legal 
challenges that are inevitably being imposed due to the need to be 
compatible with the outside or western forms and influences of 
development and progress. 
 
It is therefore appropriate, after 25 years of independence, to briefly 
revisit the complimentary work, visions and ideals of the 1973 Papua 
New Guinea self government land reforms which were initiated by the 
Commission of Inquiry into Land Matters (CILM). The CILM drew 
reference from some of the Constitutional Planning Committee’s (CPC) 
work to conclude its recommendations. These should be used as a 
“yardstick” to determine if the current developments were or are in the 
true spirit and principles of those works. The intent and purposes then 
in the 1970s may be different, however, the spirit and principles are 
worth noting and if need be there should be a re-direction on the 
application process of customary land/right holder participation and 
involvement for the productive use of customary lands for economic 
development. The main product of the two (2) entities as mentioned is 
the recommendation that customary corporations should be formed and 
registered for participation in the socioeconomic life and development of 
the country.  
 
Thus, in order to meaningfully involve the customary land/right holder, 
it is imperative to collect and collate land information on the land(s) that 
is/are subject to development prior to putting the land to productive use 
so that the true spirit and principles as envisaged are adhered to. One of 
the best option is through “social mapping”1 or “cultural heritage 


                                                           
1 Social Mapping definition varies with different anthropologists based on their experiences, 
however, it described as a system or framework within which land and landowner/cultural group 
information can be collected and shared between government agencies. Social mapping covers 
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studies” (as it is described in other developed countries) as part and 
parcel of an initiative to contain, as best can be, the culture of host 
communities of development projects, as ‘progress’ takes place. Such 
studies literally reinforce those ideals and visions as outlined in the 1973 
land reforms.  
 
Social mapping should be a prerequisite to discover the inherent and or 
prevailing local custom patterns in relation to land and to work out the 
organizational principles, on which they are based in order to incorporate 
those patterns into the western concepts that is inevitably being imposed 
for the traditional right holder’s participation.  
 
It is further argued that land delineation and demarcation2 be an 
additional component to reinforce the social mapping study. Such 
studies will give the credibility to the formalization of “customary 
corporations” which are facilitated and given recognition by statue law to 
reflect the norms of doing business today. Incorporated Land Groups 
(ILGs) is one entity created and formalized under the Land Groups 
Incorporation Act Chapter 147 of 1974 and draws some discussions 
here. 
 
 
2 PNG land tenure under colonial rule 


 
Papua New Guinea attained its independence on September 16, 1975 
under the auspices of the Commonwealth of Nations. In its historical 
background, Papua was declared a British Protectorate by proclamation 
issued by the British Crown on November 16, 1884. It was formally 
annexed as a crown possession under the name “British New Guinea” on 
September 4, 1888 and was subsequently placed under the authority of 
the Commonwealth of Australia in 1902. It was then accepted by the 
Commonwealth of Australia as the Territory of Papua in 1905. 
 
Following the year of annexation of Papua, Germany annexed New 
Guinea thus becoming “German New Guinea” and subsequently became 
a Mandated Territory of the League of Nations in 1921 and was 
administered by Australia. After the Second World War in 1946, it 
became a Trust Territory and was still administered by Australia.  
 
The Administration of the two territories of Papua and New Guinea was 
unified in 1947. Since 1962, a representative government was formed 
and then responsible self-government was established in 1973. Papua 
New Guinea gained early self-government when substantial power was 
                                                                                                                                                               
what are often missing in the Land Identification Reports (LIR) and that is anthropological issues 
and cultural data. 
2 Land Delineation and Demarcation is defined by the authors as the practical aspects of reading or 
the defining and recording of land boundary information as it is during the social mapping study. 
This refers to crude field surveys using GPS technology wherein a map is produced later to 
complement the social mapping exercise. It is important that the establishment of boundaries both 
the land mass and water be taken into account in such exercises as part of the planning process so 
as to establish a good and effective governance over the geography and its people, notwithstanding 
the inherent dynamics of custom which is always revolving. 
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transferred from the Australian Commonwealth Parliament to the Papua 
New Guinea Legislative Assembly. On Papua New Guinea’s formal 
assumption of Independence in 1975, Australia relinquished all legal 
forms of and claims to power in respect of Papua New Guinea (James 
1985).  
 
It is very interesting to note that, in all the transfers of powers in terms of 
annexes and trusts by several sovereign States since the 1880s, control 
of traditional or customary lands/property of the indigenous people was 
not absolutely acquired or vested in the Crown or State. The indigenous 
people retained control of their traditional lands, while the Sovereign 
States assumed control over international territorial boundaries.  
 
Under colonial rule the indigenous peoples were not to dispose of their 
land to persons who were not natives. However, dealings within natives 
regarding traditional lands according to native custom were allowed. 
Former legislation3 also protected all dealings in native lands where all 
acquisition of customary lands was subject to the Administration’s 
investigation and approval. Therefore, the Colonial Administration was 
the contact for dealings in land with foreigners. It acquired land from 
natives and leased it back to parties who were not natives. Thus, the title 
was vested in the State, permitting it to be declared or reverted back to 
traditional use by law. The former legislation also allowed the Colonial 
Administration to declare land(s) to be waste and vacant if it believed 
that the land in question had not been occupied or used by natives 
according to their custom. These particular land(s) were later declared as 
Administration land(s) however, may be reverted back to traditional or 
customary tenure by law. 
 
The sovereign entities that governed the lands that constituted the 
present day Papua New Guinea from 1884 to 1975 were protective of the 
indigenous peoples’ social or customary settings and their lands. With 
the experience of the African nations where wide corruption and loss of 
traditional lands occurred under the hand of colonial administrators, the 
colonial masters of Papua New Guinea had a different view. Papua New 
Guinea was under God’s protection in terms of land and its resources, 
though under colonial rule.  
 
In fact the colonial masters were quite protective thus when the self-
government headed by Michael Somare (then) was achieved in 1973, land 
reforms had to be initiated for the economic development of the future 
Independent State of Papua New Guinea. Hence, the 1974 land reforms 
came with a view to aid the corporatisation of traditional entities called 
customary groups and to a certain degree, increase certainty of 
customary land titles or ownership, yet to bring about meaningful 
socioeconomic development to PNG.  


 
 


3 Pre Independence and Post Independence land reforms 
 


                                                           
3 Land Ordinance 1962, Sections 81 to 86. 
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3.1 PNG self government 1973 land reforms  
 
When Papua New Guinea became self-governing in 1973, many of the 
country’s problems in relation to customary land registration, dispute 
settlement and alienation remained to be solved. The new government, 
under the leadership of Michael Somare appointed a Commission of 
Inquiry into Land Matters to examine customary land registration, 
groups’ incorporation and related issues (Eaton 1987). The PNG 
Commission of Inquiry into Land Matters (CILM) was established on 
February 16 1973. The CILM was given the responsibility of finding 
answers to a multiple set of problems. All had land tenure and land 
policy implications. The problems were wide, ranging from land policy 
and administration to dispute settlement, registration and incorporation.  
 
At the same time when CILM was carrying out its duties, the 
Constitutional Planning Committee (CPC) was also promoting a 
homegrown PNG Constitution at the foetus stage of PNG’s independence. 
Many home-grown principles were borrowed from the CPC in the 
overwhelming task of the CILM. 
 
The aim of the land reforms4 was to reduce land disputes, increase 
greater certainty of customary land title and increase the participation of 
Papua New Guineans in meaningful socioeconomic development Any 
reform can be evaluated only in the context of the values and goals of the 
people involved (Crocombe, 1987). 
 
 
3.2 Constitutional Planning Committee 


 
The Constitutional Planning Committee in its attempt to create a truly 
home-grown constitution of the to be Independent State of Papua New 
Guinea was explicit and succinct in its recommendation that 
“DEVELOPMENT SHOULD TAKE PLACE PRIMARILY THROUGH THE 
USE OF PAPUA NEW GUINEAN FORMS OF SOCIAL, POLITICAL AND 
ECONOMIC ORGANIZATION”.  
 
Thus the creation of the National Goals and Directive Principles from the 
Eight Point Plan was in effect to involve Papua New Guineans in business 
activities or economic life of the country (see Kalinoe 2000). This 
recognition of Papua New Guinean involvement resulted in the creation 
of customary corporations so that indigenous Papua New Guineans 
could formalize themselves into a cohesive unit recognized by law and 
can deal in a business like manner. 
 
Notable of the National Goals and Directive Principles is Goal number 5 
which says: 


 


                                                           
4 The term ‘land reform’ is used to describe policies or programs designed to change land tenure 
and related aspects of the economy, in order to achieve higher productivity, more equitable 
distribution of or control over land, greater administrative efficiency, less litigation, and the 
establishment of relationships considered more just, stable or appropriate. 
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5. Papua New Guinean Ways 
 
We declare our fifth goal to be to achieve development 
primarily through the use of Papua New Guinean 
forms of social, political and economic organization. 
 


WE ACCORDINGLY CALL FOR – 
 


1. “A fundamental re-orientation of our attitudes and the 
institutions of government, commerce, education and 
religion towards Papua New Guinean forms of 
participation, consultation, and consensus, and a 
continuous renewal of the responsiveness of these 
institutions to the needs and attitudes of the People; 
and  


 
2. Particular emphasis in our economic development to be 


placed on small scale-artisan, service and business 
activity; and 


 
3. Recognition that the cultural, commercial and ethnic 


diversity of our people is a positive strength, and for the 
fostering of a respect for, and appreciation of, traditional 
ways of life and culture, including language, in all their 
richness and variety, as well as for a willingness to apply 
these ways dynamically and creatively for the tasks of 
development; and 


 
4. Traditional villages and communities to remain as viable 


units of Papua New Guinean society, and for active 
steps to be taken to improve their cultural, social, 
economic and ethical quality” 


 
 


3.3 Land Groups Incorporation 
 
Land Groups Incorporation was one recommendation out of 132 of the 
CILM. Land Groups Incorporation in its earlier objectives was very much 
in the spirit of National Goal No. 5. The Land Groups Incorporation Act 
was passed in 1974 with the primary aim to increase participation by 
local people or customary groups in the national economy by better land 
management and increased certainty of title. Incorporated Land Groups 
are now very popular in resource development projects, with large 
increases of registration since 1992. It is not the subject of this paper 
now but land groups incorporation in PNG has to be reviewed in light of 
the initiatives of the 1973 land reforms. Land groups incorporation has 
served the purposes of stakeholders in resource projects in Papua New 
Guinea, in terms of benefits distribution to land-owning community and 
landowner representation. However, it has fallen short of the definition of 
land reforms. Proper social mapping or cultural studies and land 
delineation and demarcation has to be part of the process of land groups 
incorporation to strengthen it and also enable the people involved to 
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accept it. Papua New Guinea would experience a great step towards 
fulfillment of social and economic development if it starts from the 
villages or rural societies, where land-owning groups are engaged in 
sustainable socio-economic development, through the co-operative use 
and management of their resources, by the vehicle called land groups.   
 
Land groups incorporation in the petroleum industry occur for four (4) 
main reasons: 
 
(1) as a result of land and landowner identification, for use of customary 


land for operations of the operators of  licenses granted under the Oil 
& Gas Act; 


 
(2) the need for proper landowner mobilization and representation into 


‘groups’ that could deal meaningfully with project developers and the 
State, as the ‘host community’  in terms of  project development; 


 
(3) benefits distribution mechanism where royalty and equity benefits 


and land compensation payments from the project could flow down to 
landowners or project area landowner beneficiaries; and 


 
(4) as result of the Oil and Gas Act, that requires ILGs to be formed for 


benefits distribution.                                                                                                           
 


The petroleum industry has experienced a lot of splitting up of land 
groups and abuse of this important vehicle. Many land groups have been 
fragmented from a clan group, into family groups and even individuals. 
Many disputes and disruptions to petroleum projects are directly and 
indirectly related to land group issues that have grown out of proportion. 
Some of the reasons for this include: (a) political intrusion by politicians; 
(b) lack of State commitment to attend to ILG issues in the early stages of 
the problems; (c) lack of principles and regulation in terms of land 
identification, land demarcation and cultural studies; and (d) leadership 
‘wars’ by so-called leaders because of the lack of things as mentioned in 
(c) above.  
 
Many people just sing from the hymn book titled “customary land tenure 
is an impediment to development”. They do this without really 
understanding the land or customary groups’ perception and reaction 
towards major development projects, in terms of their fears, concerns, 
aspirations and demands. 
 
Though people from land groups cause disruptions to some projects, 
including important feasibility studies that are being undertaken, they 
are also speaking a very important parable to the State and Developers, 
that they want recognition, involvement and fair participation in the 
resource projects. Landowners also want their customary rights and 
interests or cultural heritage to be somehow preserved or protected.  
 
 
3.4 Social Mapping 
 







 9


It was about 16 years after Independence that the concept of social 
mapping was talked about strongly by people like John Burton5. In the 
late 1990s’, social mapping concepts were introduced into the petroleum 
industry to assist and strengthen landowner identification studies and 
formation of customary groups in preparation for development projects. 
Social mapping is seen by the authors as a post independence land 
reform initiative. 
 
Anthropologists have different definitions of social mapping based on 
their experiences. According to Dr. Lawrence Goldman6, social mapping 
can be referred to as the process of collecting information about 
customary ownership and group information. The task is usually 
performed in response to the requirements of government departments, 
landowners or project developers who wish to mobilize resources in some 
way for development but need to understand the historical background 
and cultural values of the indigenes, who would be the host communities 
of the proposed development project(s). 
 
Carrying out social mapping entails an understanding of the cultural and 
historical factors, which have shaped the relationship between humans 
and their environment. This incorporates the group-to-ground grid (i.e. 
which social groups reside where and their pattern of distribution), the 
principles which underpin the social organization of a given population, 
and the manner in which traditional ways of life will impinge upon, or in 
turn be affected by, the resource project which is a catalyst for 
investigation. Social mapping aspects basically covers:  
 


1. The distribution of people between social groups, 
It presents the traditional and contemporary social 
organization in the area of study, impact or social setting. 


2. The distribution of people between resources (including 
land) 
It presents or distinguishes the distribution of rights 
amongst and between people. 


3. The distribution of resources between people,  
It presents the ownership and land tenure issues within the 
social setting. 


4. The distribution of powers between people, 
It presents the leadership issues within the social setting. 


5. Cultural and historical data and customs that influences 
the way social groups operate, 
It presents how the distribution of goods (and services) 
between the people are organized and managed. This 
includes traditional transactions, feasting, mortuary rights, 
bride wealth distribution etc… 


                                                           
5 John Burton was a former lecturer in the Department of Anthropology and Sociology at the 
University of PNG. His doctoral fieldwork in Western Highlands from 1980 – 81 led to an interest 
in traditional social organization and pre-contact demography. 
6 Dr. Laurence Goldman is Associate Professor of Anthropology with the University of 
Queensland, Brisbane, Australia. He has carried out extensive fieldwork and consultancy for oil 
and gas companies like Chevron Niugini and Oil Search in the Highlands of PNG. He also has as 
doctorate in the study of Huli of Southern Highlands. 
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6. Forecasts of possible land disputes and problems, 
7. Overall recommendation of how the State and or Developers 


should approach the issue of land access and acquisition 
and land demarcation and land groups incorporation, 


8. Identification of sensitive cultural sites and 
recommendation for protection by legislation.     


 
Social Mapping at the earliest is of paramount importance in order to 
identify, mobilize and organize landowners effectively in order to 
meaningfully embrace potential development(s).  
 
Realizing the influence of customary landowners on various lands 
affected by the various licenses granted by the Sate for oil and gas 
exploration and development, the working committee that was 
established to amend the old Petroleum Act Chapter 198 discussed 
intensely and made recommendations to incorporate into law, the legal 
requirement that social mapping be done prior to project proponents 
executing their license plans and commitments7. This resulted in the 
creation of a new provision in the Oil & Gas Act. Hence, Section 47 
“Social Mapping and Landowner Identification Studies” in the Oil & Gas 
Act No. 49 of 1998 was an innovative move to proactively collect baseline 
landowner data prior to the execution of exploration and development 
work and plans by licensees(s) 8. 
 
The Act stipulates that: 
 
1. “It shall be a condition of every petroleum prospecting licence that the 


licensee undertake social mapping studies and landowner 
identification studies in accordance with this section. 


 
2. It shall be a condition of every petroleum retention licence that the 


licensee undertake social mapping studies and landowner 
identification studies in accordance with this section, to the extent 
that such studies have not been undertaken pursuant to a petroleum 


                                                           
7 Section 47 (4) states: “Prior first entry on to the licence area for the purposes of exploration 
pursuant to a petroleum prospecting licence or petroleum retention licence, the licensee shall 
undertake – 
 


(a) a preliminary social mapping study; and 
(b) a preliminary landowner identification study, 


 
of the customary owners and the occupants of the land comprised in the licence area, with 
particular reference to that part of the licence area where the licensee’s exploration activities are to 
be concentrated”. 
 
8 Dr. Lawrence Kalinoe in his paper presented at a conference at the University of Queensland in 
September 2000 raises an important point on which Act would be used to facilitate such a study or 
exercise and how such a study will be conducted with reference to Section 47 of the Oil and Gas 
Act of 1998. Although this is a point worth noting, the underlying issue is that such a study must 
be done prior to any development plans so that landowner issues impacting the future of a 
potential project can be well managed or mitigated without impeding on the development(s). 
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prospecting licence out of which the petroleum retention licence was 
granted. 


 
3. It shall be a condition of every petroleum development licence that the 


licensee undertake social mapping studies and landowner 
identification studies in accordance with this section, to the extent 
that such studies have not been undertaken pursuant to a petroleum 
prospecting licence or petroleum retention licence out of which the 
petroleum development licence was granted. 


 
4. Prior to first entry on to the licence area for the purposes of 


exploration pursuant to a petroleum prospecting licence or petroleum 
retention licence, the licensee shall undertake – 


 
(a) a preliminary social mapping study; and 
(b) a preliminary landowner identification study, 


 
of the customary owners and the occupants of the land comprised in the 
licence area, with particular reference to that part of the licence area 
where the licensee’s exploration activities are to be concentrated. 
 
5. If a discovery is notified by a licensee under Section 32, and the 


licensee conducts a final feasibility study of the development or 
extension of a petroleum project for the production of petroleum from 
that discovery, the licensee shall at the same time conduct – 


 
(a) a full-scale social mapping study; and 
(b) a full-scale landowner identification study, 


 
of customary owners and the occupants of the land which will be 
comprised in the licence area of a petroleum development licence or 
licences which would pertain to the development of that discovery and 
the land within five kilometres of any facility which would be a dedicated 
project facility (other than a facility which would be situated on such a 
petroleum development licence) of the petroleum project or other areas 
which would be affected by the petroleum project if developed. 
 
6. The Minister may by regulation prescribe the scope and method of a 


social mapping study or landowner identification study conducted in 
accordance with this section, and requirements as to reports of such 
studies. 


 
7. Copies of any social mapping or landowner identification studies 


undertaken in accordance with this section (excluding any 
information which is confidential to the licensee or to the local groups 
of landowners) shall be provided to the Director”. 


 
It was also envisaged that social mapping would give a clear picture and 
way forward on how best to conduct land identification and acquisition 
aspects of work; recommend how best to form incorporated land groups; 
and also capture important cultural and historical data and valuables 
that are dear to the hearts of the host communities of development 
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projects. Furthermore, the authors would like to see that important 
cultural and historical data and valuables documented in the social 
mapping studies consequently preserved in a cultural heritage plan. This 
will give the people a sense of protection in terms of their cultural 
heritage.  
 
 
4 Conclusion  
 
It is therefore important that prior to the execution of any development 
plans for projects on customary owned lands, social mapping must be a 
requirement by policy and legislation. This will assist to highlight the 
important sociological and anthropological factors in resource 
development. The social mapping task takes account of some of the 
social science concepts as well such as social organization, land tenure, 
leadership etc..   
 
Hence, social mapping will eventually set the foundation for the 
recognition of the traditional social setting and its relationship with its 
inhabitants (landowners) and the formalization of their customary 
corporations to that body corporate which are facilitated and given 
recognition by statue law, but their bases and structure are based upon 
traditional PNG social institutions such as the clans or lineages (see 
Kalinoe 2000).  
 
To reinforce the social mapping work, the issue of land delineation and 
subsequent demarcation needs to be addressed together. Customs, 
traditional culture and heritage should be recorded in social mapping 
studies and furthermore, recommendations for its preservation by 
legislation should be made as well, where appropriate.  
 
In this manner we feel that as we progress, in terms of development, 
culture is understood and respected by all stakeholders in the 
development project concerned. And to a certain extent culture, is 
preserved for future generations and also its preservation will help 
manage change in a traditional society where fast change is inevitable, 
when positioned against a major resource and or infrastructure 
development project. 
   
 
5 Recommendation 
 
Since developments will inevitably occur on customary land, it is 
recommended that the way to minimize adverse impacts is through the 
implementation of appropriate policies and regulations such as Social 
Mapping Studies. Thus, by achieving this, we can say that the visions, 
goals and ideals as envisaged in the work of CILM (and CPC) as reflected 
by the paper is being adhered to. 
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FAO/USP/RICS Foundation 

South Pacific Land Tenure Conflict Symposium 
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10-12 April 2002 
 
 

Declaration: 
 

D1. We aim for peaceful and constructive transformation of land tenure conflict. 

D2. We live in a broader world; we acknowledge the clash between indigenous 
values and capitalism. 

D3. We recognise that there are many stakeholders that should be 
acknowledged and consulted regarding land. 

D4. We are committed to sustainable long-term solutions that are fair to all, 
including equitable apportionment of returns from land. 

D5. We respect the different value system of indigenous peoples. 

D6. We acknowledge that indigenous people see their relationship as coming 
from the land rather than owning it as a commodity. 

D7. We acknowledge and respect the customary nature of land ownership and 
control in the Pacific: 

a. It does not prevent optimum use or development (in its many forms). 

D8. We are committed to good governance in terms of land use and land tenure 
systems, incorporating:  

a. Wide participation, at appropriate levels in both the private and public 
sectors; 

b. Equal recognition and empowerment.  

D9. We recognise the need for solutions at appropriate levels: 

a. Local solutions for local problems, with the need for local acceptance 
and ownership of solutions. 

D10. We recognise the need to have processes that focus on building 
relationships and ensuring positive outcomes. 

D11. We accept the existence and possible value of non-violent conflict. 

D12. We recognise the need for goodwill between people.  

D13. We are committed to finding long-term solutions. 
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Resolutions: 
A formal expression of opinion or intention agreed on. 

 
Vision Statement for the future 

 
V1. Strive for land reform that is both based on and sensitive to the reality of 

continuing customary ownership. 

V2. Adopt a stakeholder approach to land management at local, community, 
provincial and national levels. 

V3. Respect and incorporate the best of customary and western values in the 
process of land tenure conflict transformation.  

V4. Aspire to a productive interface between indigenous and western information 
to ensure sustainable land use. 

V5. Share the insights and understanding gained though the Symposium and 
subsequent initiatives with ordinary people/citizens. 

V6. Aim for equitable (just) distribution of land rent. 

 
Specific Strategies to move on 

 
S1. Explore and reach consensus on where people/citizens want to be located 

between the extremes of traditional customary ways and Western 
materialism. 

S2. As a starting point for further developments/considerations, baseline studies 
of the current situation in each [of the] South Pacific country/ies need to be 
assembled, setting out the legal context of current tenure systems (both 
customary and introduced), current customary systems (including 
informal/extra-legal land dealings) and what options there are for each 
country and the consequences and implications of each of those options. 

S3. Build capacity in landowners to take an active part in decisions regarding 
their own land, with mechanisms for more people (both landlords and 
tenants) to be able to express their views (at various levels) with: 

a. Need for on-going meetings of ordinary people to talk more about 
solutions; 

b. Networking to improve inter-group relationships 
i. Improve landlord/tenant relationship  
ii. Review the role, place and responsibilities of intermediaries; 

c. Open transmission of information to explain issues/proposals to people, 
where possible in their own language. 

S4. Explore more efficient/effective market institutions: 
a. To provide an honest and fair return to all parties; 
b. Establish an appellate body at an appropriate level to facilitate equity 

and social justice in resolving land disputes;  
c. Revise customary structures that are no longer working; 
d. Redistribution timing – manage the transition to develop other activities. 
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S5. Invite a neutral or third party to review issues and mediate where consensus 
cannot be equitably obtained. 

S6. Identify good land management practice and establish methods to share 
best practice. 

S7. Explore equity of compensation issues regarding infrastructure. 

S8. Remove provincialism from the dialogue. 

S9. Devise a more effective rental valuation methodology to: 
a. Review allocation of rents aimed at equitable distribution (distributive 

justice); 
b. Avoid costly mechanisms. 

S10. Optimise contemporary land/geographic information systems and find ways 
of ensuring that the public will have access to these LIS/GIS databases. 

S11. Facilitate impartial scientific research to better understand: 
a. Land use and tenancy; 
b. The role and responsibility of absentee landowners. 

S12. Educate both lessors and lessees to create better understanding of lease 
terms, obligations and responsibilities, and covenants: 

a. Especially termination/reversion issues; 
b. Ensuring equity irrespective of gender and ethnicity. 

S13. The language used should be appropriate/effective: 
a. Adopt ‘plain English’ style leases, officially translated into the local 

language of all signatories; 
b. Train facilitators/mediators sensitive to language and culture; 
c. Adopt a positive attitude. 

 
 
 
The FAO/USP/RICS Foundation South Pacific Land Tenure Conflict Symposium 2002 builds on earlier 
initiatives held in Fiji in 1969 and Tonga in 1984.  This regional Symposium brought together over 100 
practitioners, researchers and academics from eight pacific island nations, Australia, New Zealand, UK and US, 
with a common interest in Transforming Land Conflict. 
 
Symposium Convenor:  Spike Boydell. 
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(Solomon Islands), Loia Tausi (Tuvalu), Alick Kalmelu (Vanuatu).  
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Howard Van Trease, John Overton, Abdul Hassan. 
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Introduction 
 


1. This consultancy report, analysing Land Tenure and Land Conflict in the South 
Pacific, is presented in two parts.  The first section provides an overview of land 
tenure and land utilization issues in the South Pacific and is largely grounded on 
preliminary work prepared by the consultant on behalf of the FAO (Boydell 
2001c).  This has been expanded and developed to incorporate the required 
aspects of sustainable rural development and food security.  It incorporates an 
analysis of issues relating to access to land and natural resources (including 
gender and other demographic considerations), tenure security and land 
administration in accordance with the Terms of Reference detailed in Annex 1.   


 
2. The second part of the paper investigates land tenure conflict in more detail.  It 


focuses primarily on the current flashpoints in Melanesia: Papua New Guinea, 
Solomon Islands and Fiji, which have been the focus of recent international 
attention, and the prior experience of Vanuatu where all alienated land was 
restored to the customary owners post independence in 1980.  This is not to 
demean the challenges and conflicts pertaining to land issues in other 
Melanesian, Polynesian and Micronesian states in the South Pacific; rather, it is 
to provide an achievable scope for this work in progress. 


 
3. The purpose of this paper is to provide a basis for discussion and more detailed 


localised investigation of land conflict as it affects society in all South Pacific 
island nations at the FAO/USP/RICS Foundation Symposium on Land Tenure 
Conflict in the South Pacific scheduled for April 2002.  The paper is, in 
accordance with the Terms of Reference, restricted to a preliminary desk study, 
which is grounded in relevant literature.  By implication, a paper grounded in 
what is often political, economic or anthropological literature has shortcomings 
in that it can inadvertently perpetuate ‘myths’ (Kabutaulaka 2001), so common 
when considering the land tenure debate.  This is particularly so given the 
embeddedness of property in all cultural interpretations.  The additional 
epistemological challenge (Lundsgaarde 1974) is the “extent to which a 
researcher’s own conceptions of land tenure distort their observations of a 
foreign tenure practice, or conversely, to what extent may their emphasis on 
understanding native conceptions obscure the universal by focussing on the 
particular?”  With this caveat, it is accepted that the paper will evolve and 
refine through subsequent discussion and the feedback/ input of more detailed 
localised knowledge from regional participants and other specialists in the 
Symposium.  It also provides the basis for extensive subsequent field research. 


 
4. The paper, in its present format, identifies a range of policy options and their 


implications for resolving significant rural development issues.  An 
unreasonable prior expectation of the Terms of Reference was that this paper 
had the potential to outline successful land conflict resolution issues in the South 
Pacific Region.  If such history were available, it is unlikely that the islands 
would warrant the attention of this investigation.  Unfortunately, the reality is 
that land tenure conflict prevails in the area.  As Crocombe observes “there are 
no total solutions to land problems, but work on resolving them, which is a 
continuous process, merits a higher priority than it now receives in many 
places” (Crocombe 2000).  What sets the region apart from other areas of land 
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Cook Islands 20,407 1.60% 81.30% 240 1,830    
Fiji Islands 832,494 1.41% 51% 18,270 1,290    
Kiribati 91,985 2.34% 100% 717 3,550    
Marshall Islands 68,126 3.88% 100% 181 2,131    
Micronesia FS 133,144 3.28% 100% 702 2,978    
Nauru 11,845 2.05% 58% 21 320       
Niue 2,113 0.47% 90% 260 390       
Palau 18,776 1.75% 100% 458 629       
Papua New Guinea 4,926,984 2.47% varied 462,840 3,120    
Samoa 179,466 -0.22% 92.60% 2,860 120       
Solomon Islands 466,194 3.04% 93% 28,450 1,340    
Tonga 102,321 1.91% 100% 748 700       
Tuvalu 10,838 1.41% 96% 26 900       
Vanuatu 189,618 1.74% 94% 14,760 680       
Totals 7,054,311 530,533 19,978  


tenure conflict is that, post colonisation and subsequent independence, these 
nations retain a pattern of land ownership whereby between 85-97% of land is 
vested in the customary owners. 


 
5. Oceania is generally considered synonymous with the South Sea Islands and is 


divided ethnologically into Melanesia, Micronesia, and Polynesia.  Melanesia 
includes the Solomon Islands, Vanuatu, New Caledonia, Tuvalu, the Bismarck 
Archipelago, the Admiralty Islands, and Fiji. New Guinea is sometimes 
included in Melanesia. The Melanesians are largely of Australoid stock; they 
speak Malayo-Polynesian languages.  Micronesia includes the Caroline Islands, 
Marshall Islands, Mariana Islands (see Northern Mariana Islands and Guam, 
Gilbert Islands, and Nauru. The inhabitants are of Australoid and Polynesian 
stock. They speak Malayo-Polynesian languages.  In Polynesia, the larger 
islands are volcanic; the smaller ones are generally coral formations. The 
principal groups are the Hawaiian Islands, Samoa, Tonga, and the islands of 
French Polynesia. Ethnologically though not geographically, Polynesia 
embraces New Zealand. Malayo-Polynesian languages are spoken in Polynesia.  
Micronesia includes the Caroline Islands, Marshall Islands, Mariana Islands, 
Guam, Gilbert Islands, and Nauru. The inhabitants are of Australoid and 
Polynesian stock. They speak Malayo-Polynesian languages (Columbia 


Figure 1:  South Pacific Islands – Area and Population Data 


Source: adapted for this research from CIA World Factbook (2000); 
Overton & Scheyvens (1999). 
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University Press 2000).  This paper limits consideration of land tenure in 
Oceania to the fourteen South Pacific Island Nations of Cook Islands, Fiji 
Islands, Kiribati, Marshall Islands, Federated States of Micronesia, Nauru, Niue, 
Palau, Papua New Guinea, Samoa, Solomon Islands, Tonga, Tuvalu and 
Vanuatu.  Their respective land use issues are summarized Figures 1, 2 and 3 
and their land tenure issues are summarized in the Appendix (and see Map 1). 


6. The area is huge, with the South Pacific Islands (as defined) expanding over 
almost 20 million square kilometres of ocean occupied by 14 countries with a 
total resident population of over seven million (see Figure 1).  Some countries 
like Niue and Nauru comprise a single small island, whereas other such as Fiji 
and Tonga comprise hundreds of dispersed islands.  Areas range from 21 square 
kilometres for Nauru and 26 square kilometres for Tuvalu to over 460,000 
square kilometres in Papua New Guinea (CIA 2000).  Environmentally they 
range from the large island of New Guinea with mountains approaching 4,000 
metres high to tiny atolls barely above sea level.  Population densities range 
from 8.1 persons per square kilometre in Niue to 564 for Nauru.  Natural 
resources range from almost zero in some atolls to immense mineral, land and 
forest resources in Papua New Guinea (Overton and Thaman 1999).  Such 
variations of environment present a significant range of issues, and this 
consideration of land tenure issues is limited to a consideration of core themes. 
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Cook Islands 240 9% 22 13% 31 0% 0 0% 0 78% 187
Fiji Islands 18,270 10% 1,827 4% 731 10% 1,827 65% 11,876 11% 2,010
Kiribati 717 0% 0 51% 366 0% 0 3% 22 46% 330
Marshall Islands 181 0% 0 60% 109 0% 0 0% 0 40% 73
Micronesia FS 702 0 0 0 0 0 0 NA% 0 NA% 0
Nauru 21 0% 0 0% 0 0% 0 0% 0 100% 21
Niue 260 19% 49 8% 21 4% 10 19% 49 50% 130
Palau 458 0 0 0 0 0 0 0 0 0 0
Papua New Guinea 462,840 0.10% 463 1% 4,628 0% 0 92.90% 429,978 6% 27,770
Samoa 2,860 19% 543 24% 686 0% 0 47% 1,344 10% 286
Solomon Islands 28,450 1% 285 1% 285 1% 285 88% 25,036 9% 2,561
Tonga 748 24% 180 43% 322 6% 45 11% 82 16% 120
Tuvalu 26 0% 0 0% 0 0% 0 0% 0 100% 26
Vanuatu 14,760 2% 295 10% 1,476 2% 295 75% 11,070 11% 1,624
Totals 530,533 3,663 8,654 2,462 479,457 35,136


0.69% 1.63% 0.46% 90.37% 6.62%


Figure 2:  Rural Land Use in the South Pacific Islands`` 


Source: adapted for this research from CIA World Factbook (2000), based partially on 1993 
land use data.  Where zero is cited for Federated States of Micronesia and Palau, no 
data was available. 
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7. International experience indicates a deficient, inequitable system of land tenure 


is an obstacle to development efforts in the agricultural-rural sector and for 
overall economic and social change (GTZ 2001).  Good land tenure systems are 
a necessary foundation for sustainable agricultural practices (Riddell 2000). 


8. Land tenure is concerned with the conditions and institutional arrangements 
under which land is held.  Land reform embraces land redistribution, restitution 
and tenure reform (DFID 1999). 


9. Land tenure systems are social constructs.  They are constructed to 
accommodate the particular way of life of the people, laws, and the physical 
environment, and are subject to change and transmitted from generation to 
generation with efficient modification (Crocombe 1968).  The system evolves to 
accommodate the particular way of life of the people, laws and most importantly 
the physical environment.  It is subject to change (land reform) and is 
transmitted from generation to generation with supposedly efficient 
modification.  Rodman defines land tenure as “dynamic, never totally in or 
entirely out of synchronisation with the rest of social life.  It is an ongoing 
process of negotiation between different interests, a way of seizing or missing 
different opportunities, and a language for expressing degrees of exclusivity and 
mutual obligation” (Rodman 1995).  Land tenure systems only exist as long as 
society is willing to enforce them.  If a system of (or belief in) enforcement is 
missing, they cease to exist (Marchak 1998).  Land reform, as the agent of 
evolutionary change, can facilitate improved agricultural productivity when 
undertaken with complementary institutional arrangements such as access to 
credit, marketing extension and advisory support (Acquaye 1984).  


10. The debate about land tenure (DFID 1999) centres on: 


Cook Islands none cited
Fiji Islands deforestation; soil erosion
Kiribati lagoon pollution; ground water at risk
Marshall Islands inadequate potable water
Micronesia FS overfishing
Nauru limited water; phosphate wasteland
Niue conservation, compared to slash & burn 
Palau waste disposal; sand & coral dredging; overfishing
Papua New Guinea deforestation; mining pollution; drought
Samoa soil erosion
Solomon Islands deforestation; soil erosion; dying reef
Tonga deforestation for agriculture and settlement
Tuvalu soil erosion; no potable water
Vanuatu deforestation; lack of potable water


Figure 3: Key Environmental Issues 


Source: adapted for this research from CIA World Factbook 
(2000) 
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a. The relationship and relative advantages of formal/statutory and 
informal/customary tenure systems and the problems of co-existence; 


b. Managing land rights at the local level; 


c. The impact of different tenure arrangements on investment and resource 
management at the farm level; 


d. The relative merits of establishing land markets; 


e. The ongoing marginalisation of landless1 groups, particularly women;  


f. Land titling and the challenges of raising finance without clear unfettered 
title. 


11. Core themes (Acquaye 1984) and questions that follow include: 


a. What are the general governing perceptions and precepts of land policy, 
land tenure and land reform in Pacific Island Countries? 


b. What, if any, change is required? 


c. What is the place of customary law and practice? 


d. What is the effect of land tenure systems on agricultural development (as 
distinct from other influencing factors on rural productivity)? 


e. Assuming any impediments of land tenure on rural productivity can be 
isolated, what tenure reform is necessary and who would benefit from it? 


f. What are the criteria for advancing registration and individualization of 
rights to land to facilitate improved agricultural productivity? 


 


Concepts of Land in Pacific Island Countries 
12. Whilst the themes are common, the nature of land tenure varies significantly 


between Pacific island countries.  A summary of the nature of ownership and 
tenure for the countries discussed in this report, identifying the general tenure 
issues, transfer and access arrangements is detailed in Appendix 1. 


13. Most Pacific island nations have experienced the usual development pains that 
follow the introduction of advancing socio-economic concepts, modernisation 
and the influence of globalisation.  These influences have been exacerbated 
since independence and the loss of ‘protection’ of their former colonisers 
(Acquaye 1984), despite the ongoing economic reliance on aid money.  There is 
a dichotomy between the desire to retain traditional identity and time-honoured 
social institutions, and the modern socio-economic imperatives that most nations 
strive to realise.  The confusion over the role of land (socio-religious, economic 
and political) is at the heart of such conflicting realities, resulting in confusion in 
the formulation of land policies. 


14. A survey of the relationships between various native peoples and their land 
reveals that, typically, the relationship has two dimensions.  The first dimension 
is spiritual, or metaphysical, and the second is material, relating to the political 


                                                 
1 In certain societies, the landless are often the indigenous peoples.  In the Pacific, because of the relatively 
limited alienation that occurred under colonisation, the land is predominantly vested in the indigenous peoples.  
This causes difficulties of access to land by non-indigenous groups, as in the Indian farming community in Fiji. 
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Figure 4: Indigenous Understanding of Land 


Source:   adapted from (Small 1997) 


economy of land (Small 1997).  Philosophically and spiritually, there is a deep-
rooted belief in the stewardship of land.  The current generation has a 
responsibility in respect of the land that relates to the spirits of their ancestors 
along with the expectations of their descendants, in addition to the needs of the 
current generation.  Descendants, as future members of the tribe are regarded as 
having the same rights of access to land as those tribe members currently alive.  
For the same reasons, children cannot be charged for access to the land of their 
parents.  Land is free for the use of current tribe members on the basis that it 
will be passed on, without degradation, for the use of future members.  The 
communalism of the tribe and the timeless stewardship afforded the land is often 
difficult for Westerners to appreciate, that land is a common legacy.  However, 
there is also a view (Ward 1995; Lea 1997) that the perception of tradition or 
‘custom’ is a moving idealism, and is varied and recreated as needed to 
reinforce and support a particular stance, which we now see manifest as 
nationalism.  The traditional economy has evolved whilst traditional social and 
political order is being reinforced and entrenched (Overton 1987). 


15. Put into Western tenure parlance, the stewardship afforded by native tenure is 
akin to a Head leasehold interest.  The superior interest, which is seen as 
inalienable, is vested in wider (indigenous) society.  However, today’s tribal 
stewards have the potential to create inferior (quasi sub-leases) in parcels of land 
that are not anticipated to be needed by the tribe for the duration of the sub-lease 
term.  The situation is not that straightforward.  Custom demands that as land is 
owned (in the sense of stewardship, rather than Western alienable ownership) 
communally, all tribal members must be consulted about the proposed sub-lease 
or use.  Furthermore, they must all agree with the proposal (Paterson 2001).  The 
impact of overseas migration by such voting members of the tribe causes major 
challenges in achieving a consensus, often precluding development (in all 
meanings) in Pacific island nations. 
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16. Such challenges are further compounded, as custom does not require that the 
landowners require relevant materials to facilitate an informed and wise 
decision.  Indeed this leads into a question about the beneficiaries of 
development and land leases in developing countries.  Often, title to the land is 
formally vested in the leader of the tribe or society on behalf of the collective in 
structures that are visibly feudal, even though they have little apparent 
connection with historical European feudalism (Small 1997).  Within these 
contemporary South Pacific feudal aristocracies, those with traditional high 
chiefly status have the means (power and money) to maintain personal and 
communal vested interest (Overton 1987).  As Ward notes, this elite group has 
furthered their wealth and power betwixt the communal ideal and economic 
development in the commercial arena (Ward 1995).  The term ‘traditional’ 
implies permanency, resistance to change and accordance with established 
custom (Walter 1978).  It is a fallacy to suggest that traditional society is not 
amenable to innovative change, as can be witnessed by the chiefly ability to 
embrace commerce and economic development.  However, dysfunction is 
required to permit transition (Boydell 2000a).  Coups, as witnessed in Fiji in 
1987 and 2000, and recent events in the Solomon Islands and Papua New 
Guinea, would qualify from a global perspective as being both transitional and 
dysfunctional.   


17. Urbanisation, population growth and increasing ‘western/first world’ influences 
have evolved the attitude towards land in developing island nations.  The socio-
spiritual value has given way to a more utilitarian approach whereby land value 
is derived from its economic returns as a primary asset, factor of production and 
source of wealth (Acquaye 1984). 


18. Political nationhood has overtaken tribal organisation resulting in a level of 
social integration that emphasises citizenship above tribal identity, placing a 
new political significance on land.  Inherent in this is a conflict between 
nationalism, communalism and individualism (Boydell 2001a).  Nationhood 
implies the assignation to the State of responsibility for the improvement of 
social standards, and implies using land as an instrument of socio-economic 
development.  Achieving this development goal justifies governmental 
interference in proprietary structures, including land use planning and control, 
land management, the operation of the land market and the framework of 
customary land tenure.  Such interference constitutes land reform (Acquaye 
1984). 


19. The role of land registration in the land reform process requires clarification.  It 
remains on the agenda of the land tenure debate, but is only a tool of land 
reform.  Confusion over the role of land registration endures (World Bank 2001; 
Roth and Bruce 1994); it must be differentiated from land regulation that can 
inadvertently freeze the evolving process of land reform (Riddell 2000). 
Significant advancements in title registration and land information systems 
(LIS) in the Pacific island nations over the last 15 years have been facilitated by 
institutional strengthening projects that have embraced advances in cadastre and 
GIS (Geographical Information System) technology.  As a tool, registration is an 
ongoing process with GIS data focussing on soil typology, land use, service 
networks, whereas LIS focuses on people and their rights.  Given the pace of 
technological advancements, resource support in this area has been likened to a 
solution in search of a problem.     
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20. The pre-eminence of property within the liberal paradigm is largely a myth 
(Hann 1998).  In all societies, the property rights of individuals are subject to 
both political and legal regulation. In dealing with the anthropological essence 
of land and ownership, Hann refers to the ‘embeddedness of property’.  It is this 
embeddedness, or preconception from prior upbringing, which clouds and 
confuses attitudes to property and land ownership.   


21. There has been a reaction against western order and perceptions of tenure within 
the developing nations witnessed by the land conflicts evident in Fiji, the 
Solomon Islands, Papua New Guinea and Vanuatu.  Underlying the threat to 
freehold and leasehold order that is comprehensible to the developed world are 
four related issues.  Firstly, there is the destabilisation of democratic order.  
Secondly, the arguments in favour of the maintenance, and indeed restoration, of 
feudal aristocracies.  Thirdly, within that ‘unacceptable order’ sub-revolutions of 
contemporary nouveaux riche new millennia chiefs (successful capitalists who 
hold ‘power’ without the benefit of chiefly blood).  And fourthly, a people 
power reaction at grass roots level by those who are influenced by 
westernisation and a growing dissatisfaction with tradition, identifying the 
customary hierarchy as socially unjust (Boydell 2000a). 


22. The insularity of society amidst the independent and self-governing Pacific 
states gives rise to the belief that land holds a special place in the Pacific. The 
reality, in contrast, is that land holds a special place in all societies of the world.  
What varies is the nature of the tenure – and what is important in contemporary 
society is how that tenure was arrived at.  The difficulty is that a standardised 
model of private exclusive ownership has now been disseminated in most 
societies (Hann 1998).  More recently, Western land reform advisers supplanted 
this on the former communist societies of Eastern Europe and Asia, merely 
completing a trend established elsewhere under Colonial rule.  The inference for 
the South Pacific being that the consultant’s perspective mandates that the 
‘western’ system is better than the alternative (feudalism) whereby those in 
power impose ownership arbitrarily. 


23. The western-centric perception is reinforced by liberals who allege that 
communal ownership gives rise to the over exploitation of scarce natural 
resources.  This does not really hold true for Pacific less developed island 
nations, where the communal quasi-feudal approach to subsistence farming has 
supported considerate stewardship of the land resource over the years, allowing 
fallow and recovery sections of land, to ensure against over-cultivation.  Over-
exploitation and over-cultivation is a capitalist (or liberal), rather than feudal, 
paradigm.  This has environmental dimensions.  


24. In the South Pacific, post independence constitutional legal parlance 
inadequately addresses customary land issues (Brown 2000).  In part, this 
explains why several of the Pacific nations have revised their constitutions on 
more than one occasion in an attempt to better protect indigenous interests in the 
era of decolonisation.  A conflict exists between constitutional law and 
customary law.  The complexity of common law reflects the dominance of 
individual property rights in capitalistic systems.  In several cases, the 
constitutional law of the Pacific island nations mandates for gender equality, and 
thus implicitly (but rarely explicitly) equality of access to, and transfer of, land.  
Conversely, the patriarchal shield of customary land control largely ignores 
gender equality issues. 
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25. What is meant by customary or traditional tenure in the Pacific today?  
Customary tenure incorporates colonial law policy and practice with post 
colonisation customary practices (Crocombe 1983).  Implicit in any custom is a 
recalcitrance to change… as long as such a view is self-serving.  For example, 
there is resistance to return to the true customary principles of selective 
inheritance because many currently in positions of relative privilege and 
political power (notably those in paid employment and living in urban areas) 
would not then inherit because they do not live on, use or need the land of their 
forebears.  Only Tonga has tackled this issue. 


26. Alienability, the right for property to be transferred to new ownership, was 
accepted in classical Greece and Rome whose economies were more market 
based than later feudalism.  However, aligning to a tenure system that is 
historically associated with cultures in the early phases of their respective 
collapses is hardly strong grounds for argument (Small 2001).  To operate 
within a market society some degree of alienability is necessary; a full market 
society requires it in the highest degree (Macpherson 1975).  Alienation, as a 
supplanted western ideal, has allowed certain Pacific and African economies to 
operate in market society.  Such operation creates a fundamental dilemma – the 
fact is that certain developing nations, or less developed countries, want the best 
of both worlds.  They want to retain their indigenous rights, including those 
pertaining to land tenure, whilst striving to operate within a global economy.  At 
this point feudalism hits capitalism head on.  This interesting dichotomy is at 
odds with the accepted order of things (Boydell 2000a).  When Marx and Engels 
discussed the origins of capitalism, the premise was that capitalism grew out of 
the ruins of feudalism (West 1975). Does society know how to react when the 
order is changed and contemporary feudalism, conveniently supported by 
custom and tradition, is contrived as a reaction to capitalism? 


27. Land and money both represent power, but it is land ownership that ensures a 
community its future.  There is a need to work with the evolving customary 
ownership systems, rather than supplant western alternatives.  “Whether we 
approve of it or not, the world about us continually changes.  Some would want 
to keep everything the same, but history, palaeontology, and common-sense tells 
us that all has changed, is changing and will change.” (Mollison 1988)   


28. From a land management perspective, we must strive to make the controlling 
parameters work for all parties to facilitate growth of the economy.  This means 
that we must understand and work with the people of all sections of society.   
More than anything else, we are constrained by myth and fear.  Well-founded 
empirical research supported by participant education is the key to reconciling 
the myths and abating the fear (Boydell 2001a). 


 
Food Security and Sustainable Rural Development 


Myths, propaganda and the ‘embeddedness’ of property 


29. There is a perception amongst industrialised nations that customary tenure 
inhibits land utilization and agricultural production and it follows that it should 
be replaced with a system that encourages individualism (Acquaye 1984).  This 
proposition requires examination, for as Acquaye argued, the debilitating impact 
of customary tenure has been pronounced so frequently and loudly by 
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commentators that it is accepted by many as a universal and incontrovertible 
fact and to question it is taken by some as “proof of reduced intelligence”.  The 
reasons (myths/propaganda) to support this, whilst lacking empirical evidence, 
include: customary tenure is assumed to encourage small, and thus uneconomic, 
holdings; it provides inadequate tenure security and thus is a disincentive to 
agricultural investment; it discourages the extension of credit; it is an 
impediment to an active land market; it encourages litigation; and, apparently, 
perpetuates tribal divisions and disputes.  Such is the embeddedness of property. 


30. Should one wish to launch a defence of customary tenure there are perfectly 
laudable arguments to the contrary.  It is appropriate that we continue to endorse 
Acquaye by continuing to deplore and question the bias surrounding this debate.  
Of course, a correlation can be drawn between agricultural productivity and 
tenurial arrangements, but this is a cause-and-effect relationship that works both 
ways, hence the overdue need for empirical study of both aspects in so far as 
they interrelate in the Pacific islands. Only then can well-founded reforms be 
enacted, as all parties should better understand and appreciate the justification 
for change.  Meanwhile the reality is that land = power = money = political 
power = more money.  It always has done, and inevitably always will.  
Moreover, many of the arguments/propaganda for change lack apolitical 
empirical support. 


31. The fact that colonisers alienated so small a proportion of the land in Pacific 
nations is one of the greatest assets of this region over, for example, Africa or 
Australia.  Land redistribution as a reform process, returning access to land to 
indigenous owners to permit subsistence agriculture is not an issue to the Pacific 
nations.  Indeed, the customary land tenure system is arguably an advantage 
(Boydell and Reddy 2000c). There are instances where litigation is currently 
underway in respect of restoring those areas of alienated (now freehold) land 
back to the indigenous owners, as occurred in (post independence) Vanuatu.  
Under such circumstances if a moderate outcome is determined, leasehold 
tenure of customary land should afford a more secure occupancy than 
individualistic freehold title.  


32. The ‘Freehold Myth’ – the assumption that tenure must be freehold in order to 
attract investment – requires some explanation and exposure.  Ultimately, 
security does not come from a form of tenure, it comes from a framework of 
national stability wherein governments and land administration institutions can 
assure those who own, lease or rent, that the terms of their title will be respected 
(Crocombe 1995).  A case in point is the Cook Islands, where it has never been 
possible to buy and sell land.  During the 1980s the Cooks achieved the fastest 
economic growth in the Pacific Islands, with annual growth rates of six to eight 
percent.  Secure and transferable leases affording saleable use rights are more 
important than saleable proprietary rights.  There is also a global trend towards 
shorter and more flexible leasehold interests, which do not unreasonably bind 
either the landlord or tenant. 


33. Whilst there is evidence to support the view that agricultural productivity on 
alienated land is significantly higher than on customary land, this has to be 
tempered by the fact that land was originally alienated because it was prime and 
benefited from the economic advantage of often being closest to market 
(Crocombe 1983).  Conversely, customary lands (most used by Pacific 
islanders) are generally less fertile and less conveniently situated; this reality is 
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often overlooked.  Moreover, customary ownership is usually described by area 
vis-à-vis value, the latter being significantly more important albeit harder to 
measure.  Crocombe argued that 83% by area represents only 25% by value; this 
figure has more likely eroded to well below 20% by value in the intervening 
years as urbanisation has evolved.   


34. International evidence supports the efficient workability of the contemporary 
landlord and tenant relationship if it is allowed to be entered into at arms-length, 
negotiated and agreed equitably to the mutual advantage of two represented and 
informed parties.  The concept of landlord requires explanation as communal 
rights mean that there are no landlords in the classic sense in the Pacific 
(Crocombe 1983).  This highlights the arguments over language relating to land 
(Brown 2000).  The term is taken in this context to refer to customary communal 
owners whose land rights may be statutorily administered by a Trustee or tribal 
clan.  The inalienability of allodial customary land does not preclude the 
beneficial granting of subsidiary leasehold interests to support economic 
development.    There is limited access to freehold title in developed 
industrialised nations (often due to the high value of such interests) but that does 
not preclude the efficient use of productive land in both urban and rural 
locations.   


35. There is a lack of understanding, or education, by many participants to lease 
contracts, particularly rural oriented in the Pacific, that leasehold interests are a 
time-constrained wasting asset (Boydell and Small 2001).  Landlord and tenant 
law allows land to be utilized for a number of years in lieu of payment to the 
superior title of appropriate remuneration to support the forsaking of the land for 
the duration of the lease.  Contractual covenants determine rental payment, 
rental review and the circumstances surrounding lease expiry, re-entry and 
compensation provisions for tenant’s improvements.  Often, landlords willingly 
grant a renewal, as they are content with the investment return; however, if the 
remuneration is inadequate they are not necessarily obligated to forsake the use 
of the land for another lease term.  This is evident when land reform and 
regulatory measures are perceived as being politically motivated, precluding 
open market transactions.  


36. Land tenure and agrarian reform are seen as key aspects of agricultural 
development, but perhaps the most difficult ones to tackle. Whilst agrarian 
reform had gained momentum in the last fifty years, achievements have been 
limited. Agrarian structures continue to be dominated by extreme inequalities in 
most developing countries and, when actually implemented, schemes of agrarian 
reform are met with uneven success. The importance of providing adequate 
credit, marketing and technical services are essential if measures of agrarian 
reform are to achieve the results intended (FAO 2000). 


37. Customary land tenure disputes and difficulties hamper access (non-availability, 
no titles, no security) to land for better management (FAO 1998).  Undefined 
land tenure in a number of Small Island Developing States (SIDS) renders 
farmers unwilling to invest in agricultural development. 


38. In many small island states and territories in the Pacific, land is generally under 
customary ownership (i.e. owned communally or by families rather than by the 
state or by individuals).  Where land tenure is individual, the inheritance system 
either fragments physical parcels of land (e.g. Kiribati) or fragments ownership 
rights (e.g. Cook Islands and Nauru, where pieces of land too small to support a 
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single family may have a hundred or more legal owners).  Natural resource 
management thus involves many stakeholders and decision makers and poses 
constraints, e.g. on wildlife conservation and sustainable forest management 
efforts (FAO 1999).  


39. Chiefly landowners resist land reforms because the levelling effects reduce their 
social and political power and thus their ability to control and dominate even 
non-land transactions. Even in the context of increasing returns to land 
ownership in terms of political rent, land concentration is not always the unique 
or stable political equilibrium. Much depends on the nature of political 
competition and the context-specific and path-dependent formations of political 
coalitions.  Given the strength of opposition by vested interests, many regard the 
political prospects for land reform in most poor countries as bleak, and therefore 
drop it altogether from the agenda of poverty alleviation. This is not always 
wise.  In the context of political coalitions, a radical policy sometimes becomes 
feasible if it helps cement strategic alliances between, for example, sections of 
the urban upper classes (including white-collar workers) and the rural poor 
(FAO 2000). 


40. In considering security of tenure, the standard hypothesis that only registered 
land affords security of credit is a western ‘essential’.  This can be misleading 
since credit is not only dependent on land offered as security, but is based on the 
all over credibility of the borrower and often granted informally (GTZ 2001).  
Even if land security is available and can be used as a collateral, it may still not 
be profitable for banks to provide credit; this is more dependent on stable social 
relationships between the lender and borrower than land security.  


41. Land reform is generally accepted to mean the redistribution of property rights 
or rights in land for the benefit of the landless, tenants and farm labourers 
(Adams 1995).  The terminology ‘land reform’ and ‘agrarian reform’ are often 
used interchangeably. However, agrarian reform embraces improvements in 
both land tenure and agricultural organisation. Its policy prescriptions urge 
governments to go beyond redistribution: they should also support other rural 
development measures, such as the improvement of farm credit, cooperatives for 
farm-input supply and marketing, and extension services to facilitate the 
productive use of the land reallocated.  The confusion in such approaches, as 
have been developed elsewhere in the world, is that it requires a reallocation of 
the land resource, which is unlikely to be acceptable in the Pacific region. 


42. Land reform is detailed in Paragraph 15, Objective 1.2 of the Rome Declaration 
on World Food Security and World Food Summit Plan of Action (1996).  The 
intent is that the reform process should recognize and protect rights as well as 
improving access for women and the poor (FAO 1996).  Conservation and 
sustainable land utilization are essential components, ideally in an environment 
that stimulates investment and reduces (or at least manages) risk.  Resettlement 
on ‘new lands’ is addressed under Paragraph 19, Objective 2.1.  The onus is 
placed on governments to work in partnership with civil society to provide equal 
and equitable access to productive resources (land, water and credit) to facilitate 
the maximization of incomes for the poor.  


43. Any form of land reform requires a genuine commitment, both political and 
administrative, to see the process to fruition.  Administratively this requires 
adequate land valuation, survey and public land tenure records (Adams 1995).  
Whilst cadastral and land information systems (LIS) support is available in the 
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Value of logs ($US/m3)
Average log price 118
Export duty 42
Royalty 14
Production cost 56
Earnings before interest and tax 6


Pacific nations, there remains a lack of proper appreciation of land valuation 
issues.  The International Valuation Standards Committee (IVSC) approaches to 
land valuation need common acceptance in the Pacific to facilitate balanced 
transfer of land. 


44. In considering land utilization, declaring a piece of land as suitable implies that 
people find its exploitation worthwhile.  Land must not only possess the 
necessary biophysical attributes for the crops needed, but must also be in a 
socio-economic environment in which people assign it as an economic asset 
(FAO 2000).  In low-income countries such as the Pacific islands, people will 
exploit land even if yields or returns are low relative to the urgency to secure 
access to their food.  Therefore the price of food is high compared to their 
income.  With the impact of mechanisation this can change significantly over 
time; what is good today may not necessarily be so tomorrow.  Developments in 
agriculture are increasingly driven by shifts in diet towards livestock products 
that necessarily influence crop production decisions and patterns.  The grazing 
of livestock on common land remains vital as, in some countries, the livestock 
can be the only source of income. 


Unsustainable Development 


45. It is important to acknowledge that some of the worst examples of destruction 
and deterioration in the world occurred in the Pacific centuries before contact 
with industrialised nations (Crocombe 1995).  Witness the destruction of the 
carrying capacity of Rapanui (Easter Island) by Polynesian settlers, not because 
the tenure was customary but because they attempted to impose their 
agricultural and land management practices in a different climate and 
environment and destroyed it.  In its own way, this is no different from the post 
contact impacts of colonisation or the contemporary approach of insensitive 
consultants in identifying their traditions/experience as appropriate in a very 
different environment.  The removal of forests to facilitate grazing has occurred 
by new settlers around the globe. 


46. Conservation is a post-exploitation resolution.  It is not applied until a society 
realises that it is needed.  As identified, exploitation of resources is not purely a 
western or capitalist paradigm; it is just that capitalist goals demand a faster 
pace of exploitation.  When Europeans came to the Pacific, from different 
climates, different concepts of tenure and with more powerful tools, they 
succeeded in destroying and damaging the resources and environment even 
more swiftly than the Melanesians, Polynesians and Micronesians who came 


Figure 5: Breakdown of price/income from Natural 
Forrest Logging 1997 


Source: Scheyvens & Cassells (1999) based on 
Solomon Islands data. 
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before them.  Crocombe argues that entrepreneurial destruction of Melanesian 
forests has been facilitated because of customary tenure, which lacks the 
protection to defend customary society against invasive wealthy entrepreneurs 
seeking to provide resources to a global market (Crocombe 1995).  The issue is, 
however, more related to short-termism on the part of all players.  Deforestation 
is occurring throughout Melanesia (see Figure 3) because for governments 
striving to realise money quickly, the perception of inexhaustible supplies of 
tropical rainforest timber provide a ready source of cash (Scheyvens and 
Cassells 1999).  Despite the attraction to all parties, the royalty payments to 
landowners (see Figure 5) are poor compared to the value of the raw log and the 
revenue collected by the government. 


 


Food Supply 


47. Market orientated unsustainable development is not solely related to logging and 
mineral excavation.  Contemporary agricultural productivity also provides the 
same concerns, given its characteristically non-sustainable nature.  Urgent steps 
are needed to secure sustainable agricultural development in the region 
(Overton, Murray, and Ali 1999).  Pre-contact Pacific agricultural systems were 
primarily subsistence oriented with a diversity of crops (in addition to an 
intensity of sweet potato and taro), low energy (in terms of both labour and 
fertiliser) and were usually based on communal principles.  ‘Subsistence 
affluence’ was achievable in many island nations as food supplies could often be 
naturally procured because of favourable climatic conditions without a constant 
and heavy demand on the ‘gatherers’ time.  In contrast, post-contact agriculture 
necessitated changes in agricultural practices and associated socio-cultural 
practices, leading to a commodification of agricultural products, land, labour 
and technology.  Whilst the transformations occurred initially at an individual 
and company level, post-independence governments embraced ‘rural 
development’ as a key component of social and economic progress.  Under the 
guise of Pacific Island ‘development’, ‘modernisation’ and ‘progress’, doubts 
abound over the merits of modern agriculture that embraces: 


• Intensification of production necessitating more labour and fertiliser; 


• Extension of production and the use of more land for agriculture; 


• Market imperatives, whereby cash cropping replaces subsistence, placing the 
‘farm’ within the national and global economy; 


• Specialisation and monoculture resulting in standardised agricultural 
commodities, displacement of subsistence diversity and exacerbation of 
income inequality; and, 


• Societal change from communally based village production to household-
based farming culture in some areas. 


48. Copra has been the most prominent Pacific agricultural commodity over the last 
century (Overton, Murray, and Ali 1999).  As a largely sustainable and hardy 
crop, it has provided valuable foreign exchange capital.  As an indigenous tree 
crop, Pacific Islanders were capable of managing production and harvest within 
village life.  Embracing the crop in monoculture, European controlled 
plantations resulted in loss of village land and labour, with associated confusion 
over alienation.  Solomon Islanders were brought in through the quasi-slavery of 
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labour trade to work the plantations of Fiji and Samoa.  The ecological impact of 
‘coconut overlay’ monoculture planted on the best land (valley flats and coastal 
plains) forced village subsistence gardens outward, to poorer land further from 
the village with resultant increased labour in travel and working poorer land.  
Critically, this impacted on women rather than men.  Diets became more reliant 
on cassava than the former subsistence diversity afforded by better communal 
growing areas.  Comparatively few plantations remain today, as the prime 
coastal land is in competition for tourism ventures and the returns from copra 
have been marginalized by cheaper vegetable oils.  Trees have not been 
replaced, as they should in order to maintain yield productivity.  Whilst copra is 
no longer king, mature unproductive palm wood is providing alternative revenue 
as a timber crop. 


49. Sugar is perceived by some to be the agricultural success story of the Pacific 
Islands in that it has contributed to Fiji enjoying one of the highest material 
standards of living in the region.  However, despite its success in Fiji where it 
has been grown since the 1860s, there are doubts about its economic and 
ecological sustainability, which are interesting, given that its success has not 
been replicated by the other island nations (Overton, Murray, and Ali 1999).  
Indeed, the British introduction of indenture labour from the Indian subcontinent 
from 1879 - 1916 has resulted in Fiji’s dual ethnic population.  Post 
independence in 1970, the sugar industry saw significant growth and prosperity 
with new land tenure laws that allowed ‘secure’ leases to access Fijian native 
land increased farmer involvement in running the industry supported by 
guaranteed access to the European market and higher prices for sugar under the 
auspices of the Lomé Convention.  Whilst earlier production was on better 
alienated land close to the mills and fertile alluvial and coastal flats, aspirations 
to share in the money resulted in the opening of new ‘lesser’ lands for 
production in the 1970s and 1980s, increasing the area under production from 
47,309 ha in 1971 to 92,197 ha in 1985 (Overton, Murray, and Ali 1999).  
Erosion, coupled with displacement of less valuable crops, increased fertilisation 
and labour requirements serves to question sugars environmental sustainability.  
Moreover the sustainability of the sugar industry is hugely reliant on the now 
dwindling but hitherto substantial price subsidy afforded by the Lomé 
Convention in what has been referred to as ‘aid with dignity’ (Taylor 1987).  
The significant growth in the sugar sector over the last thirty years has political 
ramifications as witnessed by strength of the Indian vote in the 1987 and 1999 
elections, which was in part contributory to the coups of 1987 and 2000.  
Inherent in the latter is the inability to address the land tenure situation whereby 
the Indian led government were attempting to ensure continued access to land 
under a seemingly forced continuation of questionably founded prescriptive 
agricultural landlord and tenant legislation, without recourse to open discourse.  
The likely prognosis for sugar productivity is a shrinking back to the pre-1970 
situation, lower profit margins, increased price fluctuation and a less prominent 
position within Fiji’s economy. 


 


Sustainability 


50. Sustainability is often taken to mean environmental sustainability, placing 
emphasis on the natural environment and ecosystems, identifying their 
preservation as fundamental to the future of human existence (Overton 1999).  
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As a concept, sustainable development has broad appeal.  Overton identifies the 
vagueness of the term and highlights the importance of the local perspective that 
has often been overshadowed by strategic global concerns.  


51. Sustainable development offers a middle road in policy options ranging from 
trying to replicate western ideologies to setting one’s own development 
standards (Lakau 1995).   The form of sustainable development differs from 
country to country, but it presents the most desirable policy guideline for most 
developing countries.  


 


Forestry 


52. A constraint specific to forestry is the long time frame needed (e.g. in plantation 
development), which increases the risks of changes in demand and/or changes in 
legal provisions (e.g. land tenure) and the risk of failure due to natural 
calamities, pest and diseases. This can be a major disincentive to tree planting 
and sustainable forest management by private individuals (FAO 1999).  Timber 
is a valuable resource in the larger Pacific nations.  The case of mahogany in Fiji 
and its association with the coups, money and power is representative of another 
clash between tradition and politics.  Indeed, the lure of monetary rewards from 
logging is often very difficult to resist, both for rural communities and 
governments throughout Melanesia (Cassells and Scheyvens 1999). 


53. The mahogany situation in Fiji highlights the potential for sustainable small-
scale forestry in the Tropics, and notably in the Melanesian islands.  Generally 
in such locations, small-scale forestry can be viewed positively in terms of its 
inherent sustainability if adequate government support programmes are in place 
(Harrison and Herbohn 2001).  Plantation forests are ten times more efficient in 
producing timber than well-managed natural forests (Cassells and Scheyvens 
1999).  Melanesian islands can grow good quality timber, sufficient to support a 
national industry, efficiently and quickly.  Harrison and Herbohn categorise the 
imperatives that will drive the potential for small scale forestry as: 


• Replacement timber source following excessive deforestation.  There is a 
need for greater reforestation than is currently being undertaken through 
industrial forestry.  There is a short-term risk of timber shortages as a result 
of over-logging of native timbers in Melanesia. 


• Watershed protection.  Land degradation and excessive topsoil run-off is 
evident where over-logging occurs.  This causes contamination of rivers and 
water resources, which in turn results in damage and deterioration to the 
coral reef.  There is associated risk through lowland flooding and loss of 
human life, crops and stocks and damaged infrastructure – housing, roads, 
bridges and hydropower generators.  


•  Social imperatives.  Tree planting, particular where multiple species are 
planted has the long-term potential to improve the lives of the rural poor.  It 
fulfils the communal imperative of stewardship for future descendants, but is 
often in conflict with short-term political aspirations. 


• Wildlife and habitat protection.  This environmental benefit to ensured 
continued biodiversity has hitherto only received tacit acceptance in 
Melanesia from an eco-tourism perspective of ‘being seen to do the right 
thing’. 
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• High woodfuel demand.  In low-income countries, the ongoing high demand 
for biofuel is anticipated. 


• Assisting greenhouse gas reduction targets.  Forestry acts as a carbon sink.  


• Timber as a renewable resource in small scale building projects. 


Opportunities for expansion of small-scale forestry include improved tree 
production technologies, seedling technology, genetic stock and the introduction 
of new species.  Improved wood processing techniques in veneer mills and the 
use of finger jointing techniques add greater value to the log product, increasing 
the viability and returns of small scale-forestry.  The use of palmwood as a bi-
product of copra plantation, particularly in the value adding from furniture 
products, has proven very successful in Fiji. 


54. On customary land, where there is scarcity of land for industrial forestry, there 
are significant opportunities for viable community and farm forestry (Harrison 
and Herbohn 2001).  The responsibility of the research sector and rural 
extension groups to facilitate the training of community groups in the long-term 
benefits of sustainable farm forestry needs to be clarified.  Ultimately 
practitioners should naturally evolve research on the best species mixtures, 
establishment methods and field layouts.  Researchers will develop better 
estimates of the non-timber benefits of small-scale forestry, in terms of the 
environmental and social benefits.   


55. One of the critical challenges to sustainable farm forestry is the long payback 
period and associated high investment risk (Harrison et al. 2001).  South Pacific 
islands are at the nexus of short-term capitalist aspirations and long-term 
communal good.  Taking the experience of mahogany and a 50-year growing 
cycle in relation to the time value of money, the direct financial benefits of 
reforestation are not likely to be felt by the current generation of planters.  The 
speculative initiatives in Fiji half a century ago, and their net market worth, do 
serve to provide positive investment examples (if the squabbling of how to share 
the remuneration can be overcome) of innovative silviculture.   


56. Research is also required into the characteristics of tree growers in order to 
provide a basis for targeting assistance measures from various levels of 
government, aid agencies and NGOs.  Those South Pacific islands, particularly 
in Melanesia, with potential for silviculture need the support and guidance of 
researchers in the field.  One approach that could significantly assist is to 
embrace the research activities of the Co-operative Research Centre for Tropical 
Rainforest Ecology and Management (CRC-TREM) – this group has taken the 
lead in developing understanding and promoting support for reforestation 
projects.  Policies that governments need to embrace to overcome the 
impediments to small-scale forestry include: recognizing the positive 
externalities; targeting tree grower assistance programmes; utilize the people to 
give a sense of community ownership that will promote good practice, 
encourage forest protection and minimise illegal logging practices; and, work 
with foreign agencies for both research and aid assistance. 


57. Women are generally marginalized in their ability to manage forestry projects 
(Cassells and Scheyvens 1999).  Few real attempts have been made to integrate 
gender relations, property rights and access to productive resources into forestry 
project planning, operations and management.  Whilst their existing knowledge 
of the forest is overlooked, women are not being given opportunity to learn 
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contemporary techniques, which will further demean their role and influence in 
the decision making process.  In contrast to men who often have improved 
employment opportunities through logging, women are often hit hard by its 
social impacts (Scheyvens and Cassells 1999).  This is compounded by the 
erosion of women’s status for continuing with subsistence farming, which is not 
as highly regarded as the ability to earn cash, in order to provide food for their 
families, and sexual harassment of women living in logging camps. 


58. It is essential that the needs and priorities of landowning communities be 
reflected in the planning and implementation of reforestation projects 
(Mohamed and Clark 1996).  Without such participatory community 
involvement, either for reforestation or conservation, project sustainability will 
not be ensured.  Cultural insensitivity by well meaning donor agencies is a 
common cause of failure of potentially worthwhile social support. 


 


The Role of the State 


59. In areas of high social and economic inequality, the ‘capture’ of local governing 
agencies by the local elite group can be severe, and the poor and the weaker 
sections of the population may be left grievously exposed to their mercies and 
malfeasance. The central government can also be ‘captured’, but there are many 
reasons why the problem may be more serious at the local level.  Ultimately, 
tendencies of the elite to capture local bodies and use them for their own 
purpose can be kept in check only as accountability mechanisms and local 
institutions of transparency and democracy take root (FAO 2000).   


60. One beneficial by-product of land reform, frequently underemphasized in 
economic analyses of the issue, is that, by changing the local political structure 
in the village, such reform gives more ‘voice’ to the poor and induces them to 
become involved in local self-governing institutions and the management of 
local commons.  As experience in self-management acquired by the poor, e.g. in 
cooperatives, unions and other rural social and political organizations, starts 
spilling over from one activity to another (FAO 2000).  


61. By way of caution, the FAO has already identified (FAO/USP 1984) that land 
registration can, in certain circumstances, exacerbate landlessness and poverty.  
Registration brings with it a sense of increased tenure security but can result in a 
corresponding reduction of flexibility, so creating new problems whilst 
attempting to solve others. 


 


Land Conflict 
62. This case study section focuses on conflict issues in Melanesia, taking four key 


nations as case studies: Republic of Fiji Islands, Papua New Guinea, Solomon 
Islands and Vanuatu (refer to Map 1).  For each country case study, a brief 
description and analysis of the social, cultural, economic and political context of 
the land conflict is provided.  As outlined in paragraph 4, the Terms of 
Reference suggested that the paper should outline successful examples of land 
conflict resolution.  Striving for such success is a goal yet to be realised in the 
South Pacific.  Instead, issues and approaches are identified, more as a starting 
point or foundation than a successful resolution conclusion.  Three of the four 
countries detailed are in the depths of conflict and the goal of resolution is still 
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to be achieved.  Accordingly, an analysis of possible resolution strategies is 
outlined, together with a framework necessary to facilitate progress towards this 
goal.   


63. The parallels between land tenure difficulties in the Pacific and Africa are 
strong.  As in the Pacific, Africans are tired of being mismanaged and the 
common view is that local problems need homegrown solutions (Rukuni n.d.).  
The institutions of land tenure are firmly established in value systems and 
grounded in religious, social, political and cultural philosophies that make them 
both vulnerable and reactionary to outside intervention.  This point was well 
made by the first vice-chancellor of the University of the South Pacific in 1969 
when introducing a symposium on land tenure (Aikman 1969): “It is, of course, 
always useful and helpful to be able to look at what other people have done and 
the solutions that they have arrived at in regard to legislative and other 
problems.  On the other hand, we must appreciate that Land Tenure problems 
are problems to which new answers have to be sought continuously and that the 
problems of a particular country are the problems of that country alone.  A 
country may have particular problems and particular ways of handling those 
problems which are best suited to its own physical environment, culture and 
economy”.  It is imperative that this understanding be maintained during any 
land reform or land conflict resolution process. 


Map 1:  Melanesia (circled).   


Source: (Boydell & Small 2001), adapted from Microsoft Encarta Interactive World Atlas 2000. 
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64. The World Bank E-Conference discussions on Land Policy in March 2001 
identified the need to for African solutions for Africa, and Pacific solutions for 
the Pacific (Medrano 2001).  This view is reinforced by Bromley, who argues 
that it is too easy to fall victim to a form of teleological imperialism in which 
some implicit end state becomes the norm against which region-specific 
problems are diagnosed - the diagnosis becomes the policy prescription 
(Bromley 2001).  Practical experience has demonstrated that approaches to land 
tenure and appraisal founded in the US, UK, Australia or New Zealand are not a 
panacea for Pacific property problems (Boydell 2001b).  Culture, tradition, 
religion and paramountcy of indigenous rights combine to create individualistic 
property environments where tools, rather than rules, can be applied with careful 
adaptation.  However, tools are just tools and can be used destructively if there 
is no underlying property philosophy, or theory, on which to ground 
understanding (Boydell and Small 2001). 


65. The role of security forces in Melanesia is questioned by Kabutaulaka 
(Kabutaulaka 2001).  He suggests instead of assisting in ending social unrest, 
those countries with some form of armed forces (Papua New Guinea, Solomon 
Islands, Vanuatu and Fiji) have experienced the greatest social unrest.  All four 
have a high ratio of police/military per head of population compared to Australia 
or New Zealand.  Over the last fourteen years (since Fiji’s 1987 coups) the 
Melanesian experience suggests that the defence forces constitute a greater 
danger than the threats that they are supposed to counter.  Ultimately, whoever 
has the support (as opposed to control) of the defence forces holds power in 
Melanesian island nations.  There is a perception that rather than defending the 
ordinary citizen, military forces are the instrument for defending the interests of 
those in government, the beneficiaries of the crisis and those within the defence 
forces. 


66. The ‘enemy’ in land conflict is not another military force; it is socio-economic 
issues such as poverty, illiteracy, poor health, economic mismanagement, poor 
policies, corruption and poor leadership (Kabutaulaka 2001). 


 


Case Study: Republic of Fiji Islands 
Social, cultural, economic and political context: 


67. The background to the Fiji situation is summarised by Madraiwiwi, who states: 
“We [Fiji] are a divided society, but the ethnic differences so often remarked 
upon by observers and lay people alike are but one aspect of the problem.  To 
the ethnic divisions extant since 1879 with the arrival of indentured labourers 
from India and the racial policies followed by the British Colonial 
administration, we now have intraethnic differences most recently apparent in 
the Fijian community.  The rural / urban divide, provincial loyalties, eastern 
and western ties, professional and non-professional as well as chiefly and 
commoner interests have all played their part.  These tensions are caused by the 
impact of change and modernity.  One therefore has to look beyond ethnicity to 
understand that promoting national unity will require separate but 
complimentary approaches” (Madraiwiwi 2001).   


68. The Native Lands Trust Board (NLTB) administers indigenous land that is not 
required for occupation by members of the mataqali; indeed, the NLTB has 
authority to lease the land without the consent of the clan. Prasad (Prasad 1998) 
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argues that the NLTB has a monopoly and a monopsony as far as the supply of 
land to non-Fijians is concerned. This is not strictly true in respect of the 
monopoly given the extent of non-formal vakavanua arrangements between 
willing landowners and tenants, outside the auspices of NLTB. Moreover, 
Prasad is spurious in arguing that there is a monopsony, given that there is more 
than one potential buyer, or potential tenant, for most of the land on offer. Some 
of the excess land historically has been used for growing sugar cane and other 
crops, commonly by descendants of indentured Indians (Indo-Fijians), and more 
recently coastal land has been used for tourism schemes. The native landholders 
retain ownership and the agricultural land is administered under the provisions 
of the Agricultural Landlord and Tenant Act (ALTA 1976). Agricultural land 
was held on a 30-year lease under the provisions of ALTA with rental set at 6% 
of unimproved capital value—a figure that is impossible to quantify in today’s 
largely improved market. There are some 13,140 ALTA leases expiring from 
1997-2028 with the most (3,549) expiring 1999-2000 (Fiji 1999).  Under the 
1999 coalition government headed by Mahendra Chaudhry, the first Indo-Fijian 
Prime Minister, some indigenous owners sought to regain and retain their land, 
concerned that politics was dictating a thirty year lease term.  


69. Compensation for lease expiry (a controversial and unprecedented action) at 
$28,000 per agricultural lease was proffered to tenants who did not want to be 
resettled (as the government had seen resettlement of these tenants as its 
responsibility). This windfall compensation offered by the government was 
controversial since it represented, in most cases, significantly more in dollar 
terms than the accumulated total received by the landholders over the last 30 or 
50 years of the lease (Boydell 2000a). 


70. The current situation in Fiji in respect of access to land for cane by, in many 
circumstances, the descendents of indentured labour is a case in point.  The 
benefit of cane production to Fiji’s Gross Domestic Product is not in question, 
albeit falsely subsidised for the time being by the European Union (see 
paragraph 49).  The misunderstanding relates to ‘perceptions’ of land tenure and 
a lack of appreciation (probably at some level by all parties) of English based 
landlord and tenant law at its confluence with customary land law.  The socio-
economic advantages of continuing the subsistence level lifestyles afforded by 
cane, often enhanced by modest cash cropping of a small part of the limited 
holding and sometimes supplemented by extended family occupancy, are 
significant.  Indeed, in many developing countries the empirical evidence 
suggests that economies of scale in farm production are insignificant (except in 
some plantation crops), and the small family farm is often the most efficient unit 
of production (FAO 2000).  The issue in Fiji became one of politically 
misguided land reform which attempted to override the land rights of the 
customary owners by attempting to legislate for the continuance of a regulated 
landlord and tenant relationship, whereby the landlord felt aggrieved due to 
(again perceived) inadequate remuneration for granting a lease.  The situation is 
compounded by tradition, whereby the customary owners with greatest affinity 
to the land, i.e. the indigenous villagers often living adjacent or near the cane 
farms, receive the smallest remuneration from the lease structure under the 
chiefly hierarchical structure of payments.  Thus, it can be financially preferable 
to villagers to plant a small area with cash crops rather than recommit the land to 
a lease renewal (Boydell 2000a).   
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71. This scenario implies that the dichotomy between tradition and contemporary 
regulatory intervention, as opposed to customary tenure, may inadvertently be 
the more significant deterrents to socio-economically beneficial agricultural 
productivity.  This conjures further discord regarding national good vis-à-vis 
political motivation and power, which is often still in the hands of the traditional 
chiefs in many Pacific island nations.  It is important that Pacific nations are 
mindful of the risks inherent in legislating politically, without due deference to 
tradition and custom.  The challenge is one of culturally appropriate change 
management. 


72. Other land conflict ‘flashpoints’ have included Monasavu (see below), the 
Emperor Gold Mines, Nadi Airport site, mahogany plantations, Turtle Island 
Resort and several well publicised closures of schools and a mosque.  The case 
of Emperor Gold Mines relates to claims by former landowners to what is 
currently freehold land.  This has resulted in production dropping with 
associated socio-economic impacts on the local community and state revenue.  
The arrogation of freehold land by traditional owners, such as the takeover of 
Turtle Island Resort and the troubles over the Nadi Airport site, highlights long-
term animosity over prior land dealings.  Other examples of conflict include the 
current dispute over ownership of mahogany forests that were planted by the 
government on leased land that the owners now want back with the benefit of 
the standing trees (Anere et al. 2001). 


Legal framework of conflict resolution: 


73. There is a long history to the vexing issue of statutory compensation in respect 
of lands acquired for the Monasavu Hydro-Electricity scheme in Viti Levu.  At 
the time of land resumption, land was only taken to the high water line of the 
dam rather than taking and compensating for the whole water catchment area.  
Landowners had the right to use the timber on surrounding slopes to the 
detriment of the dam.  Access roads to the dam were first closed off sporadically 
in August 1998, and ultimately the dam and hydro-station were forcibly held by 
the landowners post 2000 coup.  The latter resulted in major power blackouts 
throughout the main island as customary landowners held the country to ransom 
in a destabilising act that facilitated payment of overdue compensation for the 
whole catchment.   


74. The Turtle Island incident captured negative international attention, as overseas 
tourists were present, disturbed and inconvenienced by the arrogation.   A 
financial and associated settlement has temporarily resolved the situation. 


Description and analysis of conflict resolution methodologies: 


75. The long-term solution lies in increasing levels of education and in the activities 
of civil society (Madraiwiwi 2001).  There has not been an integrated approach 
to the renewal of leases.  Arguments abound, often dependent on the ethnic bias 
of the proponents, on the appropriateness or otherwise of two different landlord 
and tenant legislations.  Confusion and uncertainty over political interference 
has encouraged many native landowners to resume their land, which is their 
right.  However, much resumed land now lies unproductive, seemingly to be 
reclaimed by the forest over time.  Accurate data is very hard to come by 
regarding land areas resumed and now idle and conjecture abounds.  As 
Madraiwiwi highlights, there is no end in sight to the problem, with no 
considered and no well-grounded solutions proffered.  Both landlords and 
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tenants are portrayed as losers – meanwhile the sugar industry continues to 
deteriorate.  Dysfunction stimulates change.  In order to progress, all parties 
need to accept change if the society is to work together and evolve positively. 


76. Taking a positive approach to land conflict resolution, in the post 2000 coup 
period a delegation of the interim and caretaker administration have visited New 
Zealand to observe the post enactment of the 1996 Waitangi Act, which 
formalised the Treaty of Waitangi in relation to Maori land rights.  There is an 
assumption that similar legislative formalisation of the Deed of Cession may 
resolve subsequent land claims, particularly over ‘gifted’ freehold land.  There 
have been discussions of the appropriateness of following the approach in 
Vanuatu of returning all alienated land to the customary owners, on the basis 
that current ‘freeholders’ be granted long leases at modest ground rents to 
facilitate continued occupancy.  There is a lack of clarity in dealing with 
subsequent compensation for tenant’s improvements. If the UK approach to long 
leaseholds is adopted, there is potential for improvements to revert to the 
landowners on lease expiry, with the proviso that they are returned in good and 
tenantable repair.  It is clear that some form of leasehold enfranchisement 
legislation will be required to make the lease obligations and covenants 
transparent for the benefit of all parties. 


Results of land conflict resolution experience and importance in achieving land tenure 
and land rights security and recognition: 


77. There is a need to find workable compromises, with settlements that can be 
relied upon to endure (Anere et al. 2001).   


 


Case Study: Papua New Guinea 
Social, cultural, economic and political context: 


78. Papua New Guinea is rich in natural resources, with tropical forests covering 80 
percent of the country, significant hydrocarbon and mineral reserves, and largely 
unexploited marine resources (see Map 2).  Foreign companies dominate the 
economy, either directly or in partnership with the national petty bourgeoisie 
(Lakau 1995).  Minerals are largely state owned, which causes bitter conflict 
between customary landowners and developers. 


79. The impact of the Bougainville crisis has been immense in both lives and 
resources.  At Panguna, the secessionist rebellion is attributed to customary 
landowner dissatisfaction in respect of royalties and compensation for 
environmental damage from the mine.  The closure of the copper mine in 1989 
resulted in a 17% reduction in revenue for the PNG government.  Between 1988 
and 1997, Bougainville island was ravaged by bitter fighting as the PNG army 
and the Bougainville Resistance Force attempted to crush the secessionist 
Bougainville Republican Army (BRA).  The fighting killed about 20,000 of the 
islands 175,000 inhabitants and a four-year blockade on food, medical and fuel 
supplies (Marshall 2001). 


80. The Bougainville crisis illustrates in microcosm the profound changes that occur 
when customary relations between clan members and the environment are 
ruptured through the rapid introduction of both the capitalistic cash economy 
and ‘development’ in a western context (Lea 1997).  Environmental degradation 
occurred to the land and in pollution to the rivers.  Social disruption occurred by 
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mining communal land.  Whilst there was provision for compensation, as events 
unfolded it transpired that many titleholders never distributed compensation 


monies to the wider landowners.  If one asserts that cohesion of Melanesian 
society is inexorably linked to their relationship with customary communal land, 
degrading the land will ultimately undermine and destroy the community unless 
a cohesive component is allowed to substitute the ruptured relationship.  The 
rupture resulted in an internecine war initially amongst the quarrelling 
landowners, then with the mine and the PNG government. 


81. Elsewhere in Papua New Guinea infrastructure is breaking down and 
government services are non-existent in many areas (Anere et al. 2001).  Social 
inequity and poverty are rampant, whilst corruption and crime abound – 
wantokism.  In common with other parts of Melanesia, leaders are obliged to 
transfer resources to constituents.  Conflicting codes of behaviour confuse the 
boundaries between legal and illegal.  There has been political instability for a 
decade.  84% of Papua New Guineas 5 million people live in rural areas with 
concentrations in the highland areas.  Most rural people undertake subsistence 
agriculture with limited cash cropping.  


82. There is widespread reaction to land that has been taken for community 
purposes (e.g. schools, hospitals, roads and airstrips) as well as in larger mineral 
related resumptions.  The occupants are threatened if disgruntled landowners 
requests are met.  If forthcoming, subsequent compensation payments, 
particularly large ones relating to the exploitation of village resources – logging, 
mining, oil and gas – cause further disturbance.  When land compensation is 
due, it is often very difficult for statutory authorities to identify whom to 
compensate.  Individuals who feel disadvantaged vent their anger and 
aggression on the company as well as the compensating agency (Anere et al. 
2001).  This is a major threat to peace in the country. 


Map 2:   Papua New Guinea Mineral and Hydrocarbon Resources 


Source:  abstracted from a map prepared by John Connell in (McIntosh 1990) 
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83. In 1994, 73 landowners representing 30,000 people sued Australia’s largest 
mining and resources company, Broken Hill Proprietary Company (BHP), for 
A$4 billion punitive damages in respect of environmental damage from its Ok 
Tedi Mining operation in PNG.   The mine was 52 percent owned by BHP and 
30 percent by the PNG government.  The mine produces gold, silver and copper 
and accounts for 20 percent of PNG’s exports and 10 percent of its GDP (Joy 
1999).  There were attempts at A$110 million out of court settlement with the 
landowners and subsequent debates over waste management and 
decontamination schemes.  The mine is located near the headwaters of the Ok 
Tedi River in the heart of PNG near the border with Irian Jaya.  The mine 
reputedly pumps 800,000 tonnes of toxic tailings sediment into the river daily.  
The river is biologically dead, with impacts on wider national contamination, 
deteriorated forests and agriculture.  Compensation in such cases may satisfy 
landowners in the mine vicinity in the short-term, but does little to reduce the 
challenges facing landowners in the wider catchment.   


84. The risks inherent in mining operations were highlighted when an Australian 
gold mine operator caused a cyanide spill 100 kilometres from the capital, Port 
Moresby, in March 2000 (Head 2000).  Head argues that over the years large 
mining companies such as BHP and Rio Tinto have operated with impunity, 
extracting billions of dollars of gold, silver, copper, oil and other minerals from 
the mineral rich Papua New Guinea.  There is little regard for the health, living 
standards and well being of the local people.  


Legal framework of conflict resolution: 


85. The Bougainville Peace Agreement, an autonomy package, was signed on 30 
August 2001 between the Papua New Guinea government and the various 
factions comprising the 170,000 population of the island (Post-Courier Online 
2001; Marshall 2001).  The peace agreement took four years to finalise and 
facilitates the phasing in of autonomy over the next five years with the intent of 
undertaking a referendum on independence by 2015 (although BRA leaders are 
pushing for this to be within five years).  The intention is for Bougainville to 
establish its own police force, judiciary, taxation system, bank and legislature.   


Description and analysis of conflict resolution methodologies: 


86. There has been significant intervention from Australia, PNG’s former colonial 
ruler, in attempts to stop the fighting.  Australia has sponsored 26 sets of talks 
between the Bougainville parties since they realised that PNG’s military were 
not looking to win and thus pushed for a ceasefire in 1997.  The long-term social 
benefits of the Bougainville pact are uncertain in terms of land tenure conflict 
resolution.  There is clearly more autonomy for the islanders to benefit from the 
returns from the copper and other mineral resources on their land, but there 
remains a perception that the only beneficiaries will be the different faction 
leaders (Marshall 2001), despite a Bouganivillean resolve never to let the 
mining restart (Other Islands 1999).   


Results of land conflict resolution experience and importance in achieving land tenure 
and land rights security and recognition: 


87. There are concerns that the autonomy proposed for Bougainville will set 
unacceptable precedents for other provinces in PNG, which contain more than 
800 tribal and language groups (Byrne and Joy 2001).  There is ongoing land 
conflict and tribal resistance from the landowners throughout Papua New 
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Guinea to try and keep their only heritage, their land, and get rid of the 
Australians and the mining giants (Havini and Havini 1995).  This was 
demonstrated very powerfully when Port Moresby ground to a halt on 21 June 
when University of PNG students led a protest against the governments 
privatisation and land mobilisation programme (Post-Courier Online 2001).  The 
concern demonstrated suspicion in respect of land registration, which is 
perceived as a ploy to marginalize customary values.  It is suggested that the 
people of Bougainville fought with such tenacity because in submitting to the 
industrial exploitation of their land they had everything to lose and nothing to 
gain.  Bougainville strives for a culture of forest gardening and fishing under a 
matrilineal system, fighting to maintain a small-scale ecological society (Other 
Islands 1999).   


88. McIntosh (McIntosh 1990) cites Utula Samana, now the PNG Agriculture 
Secretary, in his liberal approach to resolving the wider challenge in Melanesia: 
“We must impart the knowledge of total life. The Melanesian person's whole 
livelihood is part of nature.  I think the citizens in the West who are fighting for 
the quality of the environment - the Greenies (sic) – and those of us who are 
defining and practising a Melanesian model of development can come to terms 
in finding a path that can help humankind's survival. We need to emphasize the 
science of human ecology in the curricula of our educational institutions, rather 
than the science of economics” (Samana 1988). 


 


Case Study: Solomon Islands 
Social, cultural, economic and political context: 


89. The Solomon’s crisis emerged from issues relating to land, development, 
unequal and inequitable distribution of national wealth, rapid urbanisation, poor 
public sector management, unemployment, poor leadership, and the failure of 
successive governments to address these issues (Kabutaulaka 2001).   


90. The post World War II shift of the capital from Tulagi to Honiara has caused 
ongoing difficulties relating to land value increase, population density and 
squatting caused by in-migration to the developing town (Anere et al. 2001).  
The previous owners felt entitled to the extra value despite not creating it, 
under-rating their benefits from the capitals location.  Malaitan immigrants 
acquired, hunted and foraged on Guadalcanal land.  In common with self-
selected immigrants elsewhere in the world, Anere et al argue that the Malaitans 
were on average more productive and came over as more prosperous than the 
indigenous Guadalcanalans, prioritising housing, education and assets.  There 
have been resultant social issues culminating in violence and deaths. 


91. Despite the fact that Guadalcanal is a matrilineal society, with females accepted 
as custodians of the land, many males from around Honiara were 
inappropriately selling land, or rather access rights, to those from other 
provinces (Kabutaulaka 2001).  Such transfers were occurring without recourse 
to consultation with their laen (tribe) in the customary manner.  Disputes have 
occurred between the customary owners and the new occupants.  As with the 
uncertainties elsewhere in the Pacific, there are proposals afoot to initiate the 
return of all alienated land. 
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92. As with other Melanesian countries, logging and mineral exploration in the 
Solomon Islands are undertaken by foreign corporations, providing work but 
removing the wealth of the small and economically weak island states.  An 
example is the exploitation of forestry resources and oil palm, where landowners 
only hold a 2 percent share in Solomon Islands Plantation Limited (Kabutaulaka 
2000).   There is concern that the Delta Gold Mine could face the same 
challenges as Bougainville Copper (Guardian 2000).   


Legal framework of conflict resolution: 


93. The two-year conflict in the Solomon Islands erupted in late 1998.  In the 
following months some 20,000 people, mostly Malaitans, were driven from their 
homes on settlements in Guadalcanal and around the capital Honiara.  The 
conflict resolution framework was co-ordinated by the government, the UN, 
donor agencies, the Commonwealth Secretariat, traditional institutions, 
churches, NGOs and business groups.  This ultimately led to the Townsville 
Peace Agreement being signed on 15 October 2000 (SIDAPP 2000).  Ethnic 
difficulties and land disputes were seen at being fundamental issues causing the 
conflict.  However, Kabutaulaka argues that there is a need to look beyond 
ethnicity (Kabutaulaka 2001), for ethnicity is all too often used as a scapegoat 
for conflict in Melanesia and beyond.  Ethnicity is merely the arena through 
which conflict manifests in overt forms, as an avenue to express frustration.  It is 
often wrongly taken as lazy shorthand by the media in reporting conflict issues, 
which only serves to fuel ethnic tension. 


Description and analysis of conflict resolution methodologies: 


94. There is scope for unification through common religious values, shared 
languages, education and social values (Anere et al. 2001). 


Results of land conflict resolution experience and importance in achieving land tenure 
and land rights security and recognition: 


95. It is suggested that the conflict resolution approaches are short-term, initiated by 
the need to stop overt violence (Kabutaulaka 2001).  Whilst that is an important 
issue, it is essential that conflict resolution strategies address broader socio-
economic and political issues – a theme that is relevant throughout the South 
Pacific. 


 


Case Study: Vanuatu 
Social, cultural, economic and political context: 


96. In 1980, Vanuatu abolished all freehold ownership in land and returned the 
alienated land to the customary owners.  There had been extensive alienation of 
land to foreigners prior to independence.  As a result the reaction to this has 
been the most extreme of any of the Melanesian nations.  The new name for the 
country, Vanuatu, means our land (Rodman 1995).  Vanuatu’s post 
independence constitution vested all land in the Republic with the indigenous 
customary owners and their descendants, ensuring paramountcy of indigenous 
values in matters of customary ownership and land values (Anere et al. 2001). 


97. Vanuatu in its earlier guise as the New Hebrides was in many ways more 
complex than some of its island neighbours in that it had since 1906 until 
independence been occupied as an Anglo-French Condominium with three 
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systems of administration, schooling, language and law, namely English, French 
and native.  Pre-independence out of a total area of 1,886,166 hectares 
(according to a 1976 British National Service report), 35,601 ha were held by 
the British and 177,720 ha by the French.  At that stage, only 12,558 ha were 
native reserve and 9,997 ha classified as native land.  Some 951,745 ha were 
unregistered (Rodman 1995).  


98. Post Independence, there was a major challenge in managing the transfer of 
formerly alienated land hitherto owned by non-customary owners, European and 
indigenous alike.  Under the Land Reform Regulation of 1980 and subsequent 
regulations, provision was made to transfer freehold title into leasehold interests 
between the alienators and the customary owners, with a proviso compensating 
former freeholders for what became the tenant’s improvements in the situation 
of non-acceptance of leasehold interest (Rodman 1995). 


99. Whilst according to the constitution, land is vested in the customary owners, 
Rodman suggests that there is inadequate legislative provision for registering 
land.  There are arguments, notably from the government, that suggest the 
absence of registered title inhibits land development in the rural areas.  The 
reality in Melanesia is that governments often abdicate responsibility for rural 
development problems on the absence/inadequacies of land registration schemes 
rather than on their own failings.  Land problems have long plagued the islands, 
but the term land problem is often accepted as an excuse for why something has 
not happened, even when the details are left unspecified (Rodman 1995). 


100. Rodman argues that kastom has more to do with the invented concept of 
tradition than to customary cultural and social practices (Rodman 1995). It 
operates in the present to create an ideological myth about the past.  It is based, 
post independence on a sense of rupture and revival unlike the Fijian concept of 
vakavanua that expresses a present point in time ensuring transition from past to 
future.  Customary practices have ridden and continue to be allowed to ride the 
waves of change.  The concept of customary land ownership is perceived to 
afford access to land for all indigenous members of the community and an 
illusion of equality prevails, despite inequalities in wealth and control over land. 


101. Island Courts have existed on paper since 1983, but despite promises from the 
post-independence governments have failed to materialize in practice.  Land 
dispute resolution has thus been addressed at the local level.  Rodman argues 
that old systems of dealing with land disputes are seen as new, as custom 
becomes kastom (Rodman 1995).  A key intent of establishing Island Courts was 
the resolution of land disputes and providing clear title to customary land.    
However, like other developing nations, a national lack of infrastructure, finance 
and legislation has been an ongoing challenge to land registration.  Critical to 
effective resolution is recognition that land disputes require local knowledge.   


102. Vanuatu first became of particular interest to Europeans with the discovery of 
sandalwood in the southern islands in 1838, but by 1865 commercial extraction 
has significantly dwindled supply.  Islanders were taken as part of the labour 
trade to work in plantations in Queensland, New Caledonia and Fiji in the late 
19th century. 


103. The sociological clash between capitalism and custom struck the New Hebrides 
during the Second World War, with up to 100,000 Americans on Santo and a 
total of 500,000 Americans passed through the colony (Rodman 1995).  
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Infrastructure was provided in the form of airfields, roads and wharfs.  Never 
had the islanders seen such quantities of western goods, or seen wealth disposed 
of in the way Americans did in dumping millions of dollars worth of supplies 
and equipment. 


104. Disputes over customary land that has never been alienated are increasing 
between Ni-Vanuatu.  Resolution has been at the level of local chiefs, rather 
than under the procedures proposed in the constitution.  Legislation has been 
proposed to formalize local Land Tribunals, using the same chiefs but under an 
approved administrative structure (Anere et al. 2001).  This is an important self-
determination issue, as it supports the importance and role of traditional custom 
and values in strengthening governance.   


 


Key Institutional Considerations 
105. Several aspects need further investigation and informed debate.  These include 


land taxation, valuation, women’s rights, research/education and ultimately, 
questioning if the customary approach to land ownership is so inappropriate to 
Pacific island nations.  Many protagonists of change, who seek to perpetuate 
uncritical acceptance of the claim that customary tenure is the main impediment 
to optimal land utilisation and agricultural development, ignore the dynamic 
process inherent in customary arrangements.  Some would even see it as an 
impediment to societal development.  Such propaganda has clouded analytical 
thinking and led to the adoption of unrealistic policy decisions (Acquaye 1984).  
Whilst Acquaye’s views may have been contentious seventeen years ago, little 
heed has been taken of them.  This embeddedness has perpetuated as 
governments continue to seek solutions to low rural productivity, individualise 
tenure and adopt policy measures considered more consistent with modern 
market economics and agricultural production.  It is essential that institutional 
arrangements be put in place to allow  localised Pacific solutions to evolve. 


106. Land Tax.  All customary tenures in the Pacific traditionally provided for a 
form of taxation in the form of labour, food and community service.  The 
responsibilities of defence and public works are now vested in the State, but 
there is resistance to community funding of them as there is no customary 
precedent (Crocombe 1983).  Land tax is only adopted in certain municipalities, 
and whilst monetary taxes are not appropriate on all customary land, it is 
desirable and feasible for land with productive potential.  Examples abound of 
alienated land, outside municipalities, that is held idle by offshore investors who 
have no financial incentive (tax burden) to stimulate productive use or disposal 
to more needy producers.  In the Pacific, the most important purpose of land tax 
would be to increase productivity.  To have money to pay taxes, people would 
have to grow more cash crops.  The alternative would be to sell or lease the land 
to someone prepared to use it, thus increasing access to land and stimulating 
productivity, whilst generating land tax for improving infrastructure, education 
and community facilities (Crocombe 1968). 


107. Hitherto, the abundance of foreign aid in the Pacific islands has enabled 
governments to avoid politically unpopular land taxes, preferring instead to rely 
on handouts.  The situation has not changed dramatically in the twenty years 
since Crocombe observed this unfortunate but inevitable reduction of self-
reliance, inappropriate land utilization and negative impact on agricultural 
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productivity. He foresaw no change under prevailing political frameworks.  The 
World Bank supports the view that it is now time for governments to embrace 
the challenge by undertaking an empirical study of the potential community, 
land utilization and agricultural productivity benefits afforded by land taxation 
(World Bank 2001; Hanstad 2001). 


108. Land Value Mapping.  The evolution of LIS and GIS create opportunities for 
land value mapping to allow governments to clarify land utilization and 
productivity by value in respect of alienated land compared to customary land.   


109. Land Valuation.  There is confusion in addressing the valuation of inalienable 
customary land in all parts of the world, including the South Pacific.  Just as 
attempts at transposing colonial tenure systems on customary land have run into 
complications, so too have erroneously applied contemporary/conventional 
valuation techniques designed for a Western paradigm (Myers 2001).  
Unconventional situations require the application of unconventional practices 
and solutions.  There is a need to evolve appropriate tools to apply to the South 
Pacific island land and property markets.  Practical experience has demonstrated 
that approaches to land tenure and appraisal founded in the US, UK, Australia or 
New Zealand are not a panacea for pacific property problems (Boydell 2001b).  
Culture, tradition, religion and paramountcy of indigenous rights combine to 
create individualistic property environments where tools, rather than rules, can 
be applied with careful adaptation (Boydell and Small 2001).  However, tools 
are just tools and can be used destructively if there is no underlying property 
philosophy, or theory, on which to ground understanding. 


110. Land Rights of Women.  Whilst women are recognised in constitutional law, 
customary precedents prevail in land issues in many countries with little 
evidence of intentional government intervention in the last two decades.  The 
single most urgent need of women in respect of access to land is the creation of 
a legal framework for de facto and de jure women headed households (Farha 
2001), together with ensuring widows are given them a secure right to a portion 
of their late husband’s land during their own lifetime (Roth and Bruce 1994).  
Whilst there are several cases of matrilineal succession in the South Pacific, a 
global bi-product of land registration is that land title tends to be vested in men 
(Komjathy and Nichols 2001).  Komjathy and Nichols provide a comprehensive 
set of principles for equitable gender inclusion in land administration in 
developing research by UNCHS and the FAO, which has been adopted by the 
International Federation of Surveyors (FIG).  Farha outlines a complementary 
guide for the multiple challenges surrounding women’s property rights during 
conflict and reconstruction (Farha 2001).  Both reports provide an essential 
framework for South Pacific Island Nations (and other countries) to facilitate 
secure and effective access to land for women that will benefit families, 
communities and wider society through increased investment in land and food 
production, coupled with better land stewardship.  The role of women in land 
tenure, land utilization and agricultural productivity in the Pacific islands 
requires major publicity, promotion and research.  


111. Encourage evolution – limit regulatory land reform ‘solutions’.  Potentiality 
must be tempered by warning against the impatient imposition of supplanted 
regulatory ‘solutions’ affecting land tenure designed for other circumstances 
(Crocombe 1983), which do not defer to respecting the evolution of traditional 
values (which have ultimately survived serious tests of their viability).  The 
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dynamic process inherent in customary arrangements is ignored by many 
protagonists of change, who seek to perpetuate uncritical acceptance of 
customary tenure as the main impediment to optimal land utilization and 
agricultural development.   


112. Is the customary approach to land ownership so inappropriate?  Many of 
the changes required to increase output could be achieved if traditional 
customary land management practices prevailed over the current systems in the 
Pacific islands that are incorrectly thought to be traditional.  People need to 
acknowledge that the greatest impediment to current land problems is 
overcoming the legacy of colonial tenures (Crocombe 1983).  The customary 
relationship of indigenous Pacific islanders to their land is one of co-operation.  
The traditional subsistence land utilization practice within the village structure is 
what would be perceived as contemporary permaculture, or permanent 
agriculture.  There are ways of asking the same basic question: ‘What can I get 
from this land, or person?’ or, ‘What does this person, or land, have to give if I 
co-operate with them?’ (Mollison 1988)  Mollison simplifies this, suggesting 
that the former (which is a liberal ‘developed’ or capitalistic western approach) 
leads to war and waste.  The latter leads to peace and plenty.  Most conflicts lay 
in the way a question is phrased rather than how it is answered - the ‘wrong’ 
question should be rephrased or rejected.   


113. Within the South Pacific, the semantics of Anglo-centric land tenure are 
particularly difficult outside the English language.  This is an unfortunate legacy 
of significant British colonisation and subsequent Australian and New Zealand 
influence in the region that has not been redressed as part of post independence 
policies.  However, the traditional (and contemporary) ‘feudal’ approach to land 
is synonymous with the underlying ethos of permaculture - the principle of co-
operation.  Mollison reminds us that co-operation, not competition, is the very 
basis of life systems and of future survival.  If land is as dear to Pacific Islanders 
as many suggest, it is their duty to make full and wise use of the resource 
(Narakobi 1981). Unfortunately, co-operation is at odds with capitalism, and 
capitalism currently reigns unopposed in the Western world.  Is it too outrageous 
an assertion to suggest that it is aspirations of capitalism, rather than land tenure 
problems, that underlie current conflicts in the Pacific?  Perhaps it is only 
outrageous from a Western perspective, as it serves to question self-interest over 
societal benefits.  


114. Research.  The FAO has identified (Riddell 2000) that significantly more 
empirical data on the mechanisms of seemingly inefficient land markets is 
required to promote understanding.  This global perspective is matched by a 
need for improved empiricism in respect of land tenure and land conflict in the 
Pacific island nations.  The FAO has taken periodic leadership in this process in 
conjunction with the University of the South Pacific, notably in 1984 (FAO/USP 
1984), which built on the South Pacific Commission endeavour in 1969 (South 
Pacific Commission 1969).  Most of the Pacific island nations began their 
independence with vigorous views on land policy (Crocombe 1983), but other 
priorities led to land matters not getting the attention that was earlier expected; 
ignoring the problems does not mean that they have gone away, rather they have 
now reached a critical stage with conflict over land in several Pacific island 
nations.  Having spent much of the last two decades addressing the challenges of 
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Africa, South America and the transition economies of Europe, it is time for 
institutional attention to refocus on the Pacific. 


115. The trend towards unofficial systems, outlined at the FAO land tenure and rural 
development workshop in 1984 (FAO/USP 1984), has continued in the 
intervening years.  In a divergence between theory and practice, witnessed for 
example by kastom in Papua New Guinea and vakavanua practices in Fiji, 
people are evolving unofficial systems in an attempt to solve their own 
problems.  This is indicative on the need for in depth apolitical studies in each 
country to detail the dynamics of respective customary tenure systems to 
facilitate legislative and statutory policies facilitate the natural evolution of these 
social constructs, in accordance with the changing needs of society. 


116. Critically, whilst there has been much rhetoric, there remains little documented 
evidence of successful land conflict resolution methodologies within the South 
Pacific.  The purpose FAO/USP/RICS Foundation South Pacific Land Conflict 
Symposium proposed for 10 – 12 April 2002 is to build on this preliminary 
literature based analysis, by striving to identify and debate appropriate, 
transportable and workable solutions. 


 
 
 
 
 







USP Solutions  FAO 
 


Land Tenure and Land Conflict in the South Pacific, September 2001 Page 35 


References: 
 


Acquaye, E. (1984) Principles and Issues. In Land Tenure and Rural Productivity in the 
Pacific Islands, edited by Acquaye, E. and Crocombe, R. Rome, Suva & Noumea: 
FAO, IPS-USP, SPREP. 


Adams, M. (1995) Land Reform: New Seeds on Old Ground? (Number 6, October 1995). 
Overseas Development Institute (ODI) Natural Resource Perspectives [cited 
05/28/01]. Available from http://www.odi.org.uk/nrp/nrp6.html. 


Aikman, C.C. (1969) Welcome Address: Symposium on Land Tenure. Paper read at 
Symposium on Land Tenure in Relation to Economic Development, 1 - 12 
September, 1969, at University of the South Pacific, Suva, Fiji. 


Anere, R., Crocombe, R., Horoi, R., Huffer, E., Tuimaleali'ifano, M., Van Trease, H., and 
Vurobaravu, N. (2001) Security in Melanesia - Fiji, Papua New Guinea, Solomon 
Islands and Vanuatu. Suva, Fiji Islands: A report prepared for the Forum Regional 
Security Conference (FRSC) of the Pacific Islands Forum Secretariat. 


Boydell, S. (2000a) Coups, Constitutions and Confusion in Fiji. Land Tenure Center 
Newsletter 80 (Fall 2000):1-7, 10. 


——— (2001a) Philosophical Perceptions of Pacific Property - Land as a Communal Asset 
in Fiji. Paper read at 7th Pacific Rim Real Estate Society (PRRES) Annual 
Conference, 21 - 24 January, at Adelaide, South Australia. 


——— (2001b) Philosophical Perceptions of Pacific Property - Fiji, paradise lost or paradise 
found? Paper read at 1st World Congress of the International Real Estate Society 
(IRES), 25 - 28 July, at Girdwood, Alaska. 


——— (2001c) Land Tenure, Land Utilization and Agricultural Issues in the Pacific. Suva, 
Fiji: Food and Agricultural Organization (FAO) of the United Nations. 


Boydell, S., and Reddy, W. (2000c) Contemporary Land Tenure Issues in the Republic of 
Fiji. Paper read at 6th Pacific Rim Real Estate Society (PRRES) Conference, 23 - 27 
January, 2000, at Sydney. 


Boydell, S., and Small, G. (2001) Evolving a Pacific Property Theory. Paper read at The 
Cutting Edge 2001, 5 - 7 September, at Oxford, UK. 


Bromley, D. (2001) Careful Starts. Paper read at World Bank Land Policy E-Consultation, 
March 2001, at World Bank Internet Based. 


Brown, K. (2000) The Language of Land: Look before you leap. Journal of South Pacific 
Law 4. 


Byrne, P., and Joy, T. (2001) Bougainville autonomy talks to resume. World Socialist Web 
Site [cited 29/09/01]. Available from 
http://www.wsws.org/articles/2001/jan2001/boug-j23_prn.shtml. 


Cassells, R., and Scheyvens, R. (1999) Sustainable Forestry Options in the Solomon Islands. 
In Strategies for Sustainable Development: Experiences from the Pacific, edited by 
Overton, J. and Scheyvens, R. London: Zed Books. 


CIA (2000) CIA World Factbook 2000 - Country Listings [website]. CIA [cited 22/04/01]. 
Available from http://www.cia.gov/cia/publications/factbook/indexgeo.html. 


Columbia University Press (2000) Encyclopaedia.com: The Columbia Electronic 
Encyclopaedia (6). Infonautics: Columbia University Press [cited 29/08/01]. 
Available from http://www.encyclopedia.com/articlesnew/09463.html. 


Crocombe, R. (1995) Overview: does customary tenure enhance sustainable development? 
In Customary Land Tenure and Sustainable Development: Complementarity or 
Conflict?, edited by Crocombe, R. Noumea and Suva: South Pacific Commission & 
Institute of Pacific Studies, University of the South Pacific. 







USP Solutions  FAO 
 


Land Tenure and Land Conflict in the South Pacific, September 2001 Page 36 


——— (2000) Enhancing Pacific Security. A report prepared for the Forum Secretariat for 
presentation at the Forum Regional Security (FRSC) Meeting, 13-15 July, 2000. 
[cited 29/09/01]. Available from 
http://www.forumsec.org.fj/docs/Crocombe%20Report.htm. 


Crocombe, R.G. (1968) Improving Land Tenure. Noumea, New Caledonia: South Pacific 
Commission. 


——— (1983) Land Tenure and Agricultural Development in the Pacific Islands. Taipei, 
Taiwan: ASPAC Food & Fertilizer Technology Center. 


DFID (1999) Key Sheets for Sustainable Livelihoods - Land Tenure. Overseas Development 
Institute [cited 05/28/01]. Available from http://www.oneworld.org/odi/keysheets/. 


FAO (1996) Rome Declaration on World Food Security and World Food Summit Plan of 
Action: World Food Summit, Rome 13 - 17 November 1996. Food and Agriculture 
Organization of the United Nations [cited 5/25/2001]. Available from 
http://www.fao.org/wfs/final/rd-e.htm. 


——— (1998) Land resources in small island developing States [UNEP ISLANDS Web 
Site]. Food and Agriculture Organization of the United Nations [cited 2001]. 
Available from http://www.unep.ch/islands/dd98-7a4. 


——— (1999) Sustainable Production, Intensification and Diversification of Agriculture, 
Forestry and Fisheries in Small Island Developing States (SIDS 99: Inf.4). FAO 
Special Ministerial Conference on Agriculture in Small Island Developing States, 12 
March [cited 5/25/2001]. Available from 
http://www.fao.org/docrep/X1010e/X1010e00.htm. 


——— (2000) Agriculture: Towards 2015/30, Technical Interim Report. FAO Economic 
and Social Department - Global Perspectives [cited 04/22/2001]. Available from 
http://www.fao.org/es/ESD/at2015/toc-e.htm. 


——— (2000) The State of Food and Agriculture 2000. Food and Agriculture Organization 
of the United Nations [cited 5/25/2001]. Available from 
http://www.fao.org/docrep/x4400e/x4400e00.htm. 


FAO/USP (1984) Report of the Workshop on Land Tenure and Rural Development for the 
Countries of the South Pacific. Nuku'alofa, Tonga: Institute of Pacific Studies and 
Institute of Rural Development of the University of the South Pacific for the Food 
and Agriculture Organization of the United Nations. 


Farha, L. (2001) Women's Rights to Land and Property During Conflict and Reconstruction: 
A Preliminary Enquiry [UNCHS Website]. UNCHS (Habitat) [cited 06/05/01]. 
Available from http://www.unchs.org/tenure/Gender/Woman-land.htm. 


GTZ (2001) Land tenure in development cooperation. GTZ [cited 5/30/2001 10:10:59 AM]. 
Available from http://www.gtz.de/orboden/tenure/te_inh.htm. 


Guardian (2000) The Solomon Island conflict.  (from The Guardian newspaper), 14 June 
2000 [cited 07/09/01]. Available from 
http://www.zip.com.au/~cpa/garchve2/1004solo.html. 


Hann, C.M. (1998) Introduction: the embeddedness of property. In Property Relations - 
Renewing the anthropological tradition, edited by Hann, C.M. Cambridge, UK: 
Cambridge University Press. 


Hanstad, T. (2001) Peer Review of the WB Land Policy and Administration Paper. Seattle, 
WA: Rural Development Institute. 


Harrison, S.R., and Herbohn, J.L. (2001) Towards a Vibrant Tropical Small-Scale Forestry 
Industry: Imperatives, Opportunities and Challenges. In Sustainable Farm Forestry 
in the Tropics: Social and Economic Analysis and Policy, edited by Harrison, S.R. 
and Herbohn, J.L. Cheltenham, UK: Edward Elgar. 


Harrison, S.R., Stehn, N.H., Boydell, S., and Herbohn, J.L. (2001) The Valuation Impact of 
Reforestation on Degraded Farm Land. In Sustainable Farm Forestry in the Tropics - 







USP Solutions  FAO 
 


Land Tenure and Land Conflict in the South Pacific, September 2001 Page 37 


Social and Economic Analysis and Policy, edited by Harrison, S.R. and Herbohn, J.L. 
Cheltenham, UK: Edward Elgar Publishing Limited. 


Havini, M., and Havini, R. (1995) Bougainville - the long struggle for freedom.  Paper 
presented to the UN International Conference on Indigenous Peoples, Environment 
and Development, Zurich, 1995. Eco Action, Dead Trees EF [cited 19/09/01]. 
Available from http://www.eco-action.org/dt/bvstory.html. 


Head, M. (2000) Cyanide spill endangers villagers in Papua New Guinea. World Socialist 
Web Site [cited 29/09/01]. Available from 
http://www.wsws.org/articles/2000/mar2000/pmg-m28.shtml. 


Joy, T. (1999) Ok Tedi mine closure - BHP and PNG government in conflict. World Socialist 
Web Site [cited 29/09/01]. Available from 
http://www.wsws.org/articles/1999/sep1999/ok-s14.shtml. 


Kabutaulaka, T.T. (2000) Beyond ethnicity: understanding the crisis in the Solomon Islands. 
Te Karere Ipurangi, Maori News Online, Solomon Islands Coup Supplement [cited 
07/07/01]. Available from http://maorinews.com/karere/solomons/sols007.htm. 


——— (2001) Beyond Ethnicity:  The Political Economy of the Guadalcanal Crisis in 
Solomon Islands. State, Society and Governance in Melanesia Project, 2000, 
Australian National University [cited 17/08/01]. Available from 
http://rspas.anu.edu.au/melanesia/tarcisiusworkingpaper.htm. 


——— (2001) Solomon Islands Defence Force: Who is the Enemy? Pacific Islands 
Business, July, pp. 19-20. 


Komjathy, K., and Nichols, S.E. (2001) Women's Access to Land - FIG Guidelines [FIG 
Website]. FIG (International Federation of Surveyors), FIG Publication 24 [cited 
06/07/01]. Available from 
http://www.ddl.org/figtree/pub/figpub/pub24/figpub24.htm. 


Lakau, A. (1995) Options for the Pacific's most complex Nation: Papua New Guinea. In 
Customary Land Tenure and Sustainable Development: Complementarity or 
Conflict?, edited by Crocombe, R. Noumea and Suva: South Pacific Commission & 
Institute of Pacific Studies, University of the South Pacific. 


Lea, D. (1997) Melanesian Land Tenure in a Contemporary and Philosophical Context. 
Lanham, Maryland: University Press of America. 


Lundsgaarde, H.P. (1974) Pacific Land Tenure in a Nutshell. In Land Tenure in Oceania, 
edited by Lundsgaarde, H.P. Honolulu: Association for Social Anthropology in 
Oceania (ASAO) Monograph No. 2, The University Press of Hawaii. 


Macpherson, C.B. (1975) Capitalism and the Changing Concept of Property. In Feudalism, 
Capitalism and Beyond, edited by Kamenaka, E. and Neale, R.S. Canberra: 
Australian National University Press. 


Madraiwiwi, J. (2001) Fiji 2001: Our Country at the Crossroads. 2001 Parkinson Memorial 
Lecture Series, University of the South Pacific, published by Wansolwara Online 
[cited 16/08/01]. Available from 
http://www.usp.ac.fj/journ/docs/news/wansolnews/wansol1508013.html. 


Marchak, M.P. (1998) Who Own's Natural Resources in the United States and Canada? 
Madison: Land Tenure Center - University of Wisconsin. 


Marshall, W. (2001) Bougainville autonomy deal remains fragile. World Socialist Web Site 
[cited 29/09/01]. Available from 
http://www.wsws.org/articles/2001/sep2001/png_s18_prn.shtml. 


McIntosh, A. (1990) The Bougainville Crisis.  A South Pacific Crofters' War [Internet 
version from www.AlastairMcIntosh.com]. Originally published in Radical Scotland, 
44, April/May 1990, Edinburgh, pp. 18-20 [cited 29/09/01]. Available from 
http://www.alaistairmcintosh.com/articles/1990_bougainville.htm. 







USP Solutions  FAO 
 


Land Tenure and Land Conflict in the South Pacific, September 2001 Page 38 


Medrano, A. (2001) Communal Land Ownership. Paper read at World Bank Land Policy E-
Consultation, March 2001, at World Bank Internet Based. 


Mohamed, N., and Clark, K. (1996) Forestry on Customary-owned Land: Some Experiences 
from the South Pacific.  RDFN Paper 19a. London: Rural Development Forestry 
Network (RDFN) of the Overseas Development Institute (ODI). 


Mollison, B. (1988) Permaculture: A Designer's Manual. Tyalgum, NSW: Tagari 
Publications. 


Myers, M. (2001) Valuation of Inalienable Customary Lands - Fair compensation to 
indigenous landowners. Paper read at 1st World Congress of the International Real 
Estate Society (IRES), 25 - 28 July, at Girdwood, Alaska. 


Narakobi, B. (1981) Culture, Law and Ideology. In Land, People and Government: Public 
Lands Policy in the South Pacific, edited by Larmour, P., Crocombe, R. and 
Taungenga, A. Honiara, Solomon Islands: Institute of Pacific Studies, University of 
the South Pacific in association with The Lincoln Institute of Land Policy. 


Other Islands (1999) Peace on Bougainville?  Ceasefire Holds But Rebels Remain Cautious. 
Other Islands, Do or Die Editorial Collective 8:201-207. 


Overton, J. (1987) Fijian land:  pressing problems, possible tenure solutions. Singapore 
Journal of Tropical Geography 8 (2):139 - 151. 


——— (1999) Sustainable Development and the Pacific Islands. In Strategies for 
Sustainable Development: Experiences from the Pacific, edited by Overton, J. and 
Scheyvens, R. London: Zed Books. 


Overton, J., Murray, W., and Ali, I. (1999) Commodity Production and Unsustainable 
Agriculture. In Strategies for Sustainable Development, edited by Overton, J. and 
Scheyvens, R. London: Zed Books. 


Overton, J., and Thaman, R.R. (1999) Resources and the Environment. In Strategies for 
Sustainable Development: Experiences from the Pacific, edited by Overton, J. and 
Scheyvens, R. London: Zed Books. 


Paterson, D.E. (2001) Some thoughts about customary land. Paper read at ALTA (Australian 
Law Teachers Association) Annual Conference, 1 - 4 July, at Port Vila, Vanuatu. 


Post-Courier Online (2001) Historic Signing. Post-Courier Online [cited 29/09/01]. 
Available from http://www.postcourier.com.pg/20010831/frhome.htm. 


——— (2001) Land mobilisation: What it's all about. Post-Courier Online [cited 26/06/01]. 
Available from http://www.postcourier.com.pg/20010626/tuhome.htm. 


Prasad, B.C. (1998) Property rights, economic performance and the environment in Fiji: a 
study focussing on sugar, tourism and forestry. Ph.D., Department of Economics, 
University of Queensland, St. Lucia. 


Riddell, J.C. (2000) Emerging trends in land tenure reform: Progress towards a unified 
theory. Sustainable Development Department (SD), Food and Agriculture 
Organization of the United Nations (FAO), "SDdimensions" [cited [5/26/2001 
12:25:18 AM]]. Available from http://www.fao.org/sd/LTdirect/LTan0038.htm. 


Rodman, M. (1995) Breathing Spaces: Customary Land Tenure in Vanuatu. In Land, Custom 
and Practice in the South Pacific, edited by Ward, R.G. and Kingdon, E. Cambridge, 
UK: Cambridge University Press. 


Roth, R.R., and Bruce, J.W. (1994) Land Tenure, Agrarian Structure, and Comparative Land 
Use Efficiency in Zimbabwe: options for land tenure reform and land redistribution. 
Madison, Wisconsin: Land Tenure Center, University of Wisconsin, Madison. 


Rukuni, M. (n.d.) Why Land Tenure is Central to Africa's Future Governance, Economic 
and Social Progress [Web document]. Scandinavian Seminar College: African 
Experiences of Policies and Practices Supporting Sustainable Development [cited 
28/07/00]. Available from http://www.cdr.dk/sscafrica/ruk-ssa.htm. 


Samana, U. (1988) PNG: Which Way? Arena, Australia cited in (McIntosh 1990). 







USP Solutions  FAO 
 


Land Tenure and Land Conflict in the South Pacific, September 2001 Page 39 


Scheyvens, R., and Cassells, R. (1999) Logging in Melanesia. In Strategies for Sustainable 
Development: Experiences from the Pacific, edited by Overton, J. and Scheyvens, R. 
London: Zed Books. 


SIDAPP (2000) Experts Group Meeting on the Post Conflict Situation in Solomon Islands, 
held at Customs House, Brisbane, Australia, 19-20 October 2000. Solomon Islands 
People First Network (SIDAPP/UNDP-UNOPS) [cited 19/09/01]. Available from 
http://www.peoplefirst.net.sb/General/Reports/Experts_Group_0.htm. 


Small, G. (1997) A Comparative Analysis of Contemporary Native and Ancient Western 
Cultural Attitudes to Land. Paper read at Pacific Rim Real Estate Society (PRRES) 
Annual Conference, at Massey University, Palmerston North, New Zealand. 


——— (1997) A Cross Cultural Economic Analysis of Customary and Western Land 
Tenure. The Valuer (August 1997). 


——— (2001) Issues not considered in depth to date. Paper read at Land Policy E-
Consultation, 22/03/01, at Internet\web based. 


South Pacific Commission (1969). Paper read at Symposium on Land Tenure in Relation to 
Economic Development, 1 - 12 September, at University of the South Pacific, Suva, 
Fiji. 


Taylor, M. (1987) Issues in Fiji's development: economic rationality or aid with dignity? In 
Fiji: Future Imperfect, edited by Taylor, M. Sydney: Allen & Unwin. 


Walter, M.A.H.B. (1978) The conflict of the traditional and the traditionalised: an analysis of 
Fijian land tenure. Journal of Polynesian Society 87 (2):89 - 108. 


Ward, R.G. (1995) Land, Law and Custom: Diverging Realities in Fiji. In Land, Custom and 
Practice in the South Pacific, edited by Ward, R.G. and Kingdon, E. Cambridge, UK: 
Cambridge University Press. 


West, F.J. (1975) On the Ruins of Feudalism - Capitalism? In Feudalism, Capitalism and 
Beyond, edited by Kamenaka, E. and Neale, R.S. Canberra: Australian National 
University Press. 


World Bank (2001) Land Policy and Administration: Lessons learned and new challenges 
for the Bank's development agenda. World Bank [cited 05/10/2001]. Available from 
http://wbln0018.worldbank.org/essd/rdv/vta.nsf/Gweb/landpolicy. 







USP Solutions  FAO 
 


Land Tenure and Land Conflict in the South Pacific, September 2001 Page 40 


Appendix 1:  Summary Land Tenure Issues in South Pacific 
Island     Nations 
 
Cook Islands Became self-governing in 1965 in free association with New Zealand.  More 


contemporary (Western) approach to land ownership with associated culture clash, 
particularly with high numbers of absentee landlords (more than half Cook Islanders 
live overseas).  This results in non-cultivation of potential agricultural land.  Some 
individuals obtain additional occupation right over idle land.  Some create leases by 
surrendering their occupational rights in order to create a securable legal entity for 
loan security purposes.  Generally, women now have equal rights of access to land 
as men.   


Fiji Islands A former British colony, which achieved Independence in 1970.  Land vested in the 
indigenous people comprises 90% (by area) and is administered by Native Land 
Trust Board.  Freehold land comprises 6% and Government (Crown) 4%, although 
the 415,000 acres of Freehold is subject to legal contest.  Land issues were 
significant in the attempted coups of 2000, despite the paramountcy of indigenous 
rights over customary land being explicit in the 1997 Constitution.  Confusion 
prevails over the expiry of 13,140 agricultural leases, largely relating to cane 
production.  The imminent expiry of residential leases on native land is yet to be 
addressed. 


Kiribati The Gilbert Islands were formerly held by Britain  (as a protectorate since 1892) 
whilst the US had claims on the Phoenix and Line Islands, until Independence in 
1979.  The 1971 Constitution addressed property acquisition, with land only to be 
taken for public purposes.  Land has social, political and legal significance in 
traditional society with real estate title being distinguished as ‘full’ and ‘divided’.  
The division concept is explained by one group who cultivates and harvests, whilst 
the other group receives goods and services.  The government holds Phoenix and 
Line.  Traditional ownership has diminished with land being marketable and traded.  
However, land is traditionally held in multiple ownership, which causes inheritance 
difficulties.  Native leases are restricted to 21 years and 5 acres.   


Marshall 
Islands 


Colonised by Germany, then taken by Japan in 1914.  The Japanese ruled from 1914 
– 1944, after which the US administered until Independence in 1986.  The 1978 
Constitution ensures paramountcy of traditional and customary land tenure.  Most 
land is transferred through matrilineage.  The average land parcel is 1 – 2 hectares.  
Given the variations that occurred under German and then US administration, there 
is a restlessness to move to individual ownership by the younger generation.  The 
legislature has the power to override customary principles should that better serve 
the government of the day. 


Micronesia, 
Federated 
States of  


Formerly a UN Trust Territory under US administration, gaining Independence in 
1986.  Whilst tradition is supported by the Constitution, it does not address land 
issues.  Matrilineal descent prevails, albeit administered by males, with most land 
held in group ownership.  There is a traditional expectation that if a husband dies 
before a wife, leviratic principles apply and the wife should remarry the husband’s 
brother to protect the land rights of the children.  The concept of ‘sale’ has been 
introduced to Truk. 


Nauru Originally colonised by Germany, before falling to Australian administration in 
1914.  Independent since 1968.  Economy very reliant on now depleted phosphate 
reserves.  Land is not addressed in the constitution.  Variable ownership patterns 
emerged, evolved from Anglo-German adaptations to customary ownership.  Sales 
are rare, with exchange most common.  Group ownership still exists and is 
administered under the 1976 Lands Act. 


Niue A New Zealand protectorate from 1901 until Independence in 1974 gave Niue self-
governing status in free association with New Zealand.  The Constitution allows for 
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a Lands Court.  A customary system of land ownership and transfer applies, 
whereby group title and adoption are important.  Matrilineal and patrilineal transfer 
applies.  Now absenteeism is an issue, but the family are allowed to take over the 
absentee’s land. 


Palau Formerly administered by the US, Palau gained independence in 1994.  Customary 
ownership prevails.  Land cannot be alienated to non-Palauns, although aliens can 
be granted leases of up to 50 years.  Only 8 – 10% of land has been registered.  
Previously the land was divided into, and administered by, village units with a 
concept of public community land.  This public community land was transferred to 
‘district authorities’ in 1974, akin to municipalities with land title boundaries being 
defined.  Primarily patrilineal. 


Papua New 
Guinea 


Initially colonised by both Germany and the UK in 1885 before being transferred to 
Australia in 1902 and administered until independence in 1975.  The Constitution 
does not specifically address land rights, instead deferring to the adoption of custom 
as ‘underlying law’.  97% of land is held under customary tenure, facilitating a 
subsistence agriculture base.  Colonisation resulted in the establishment of Crown 
land upon which 99-year lease were created.  Since the 1973 land commission, a 
‘lease and lease-back’ system has been established to generate some security 
through 25-year leases.  Traditional ownership complicated by polygamy. 


Samoa Formerly a German colony, subsequently administered by New Zealand from 1914 
until Independence in 1962.  Land is divided into customary (81%), freehold (4%), 
Samoa Land Corporation (4%) and public (Government, 11%).  The Constitution 
recognises that customary matai land should be held and administered under 
customary law.  Customary land cannot be alienated.  The traditional cultural social 
system remains intact despite foreign influences.  There is a right for Samoans to 
use, live and build dwellings on family land provided they serve the matai.  Land 
inheritance is bilineal, with women also acquiring land rights through their lineage. 


Solomon 
Islands 


Formerly a British colony, achieving Independence in 1978.  Land ownership is not 
specifically addressed in the 1975 Constitution.  Land is communally owned under a 
‘kinship’ arrangement, although some individual ownership does exist (88% 
customary whilst 12% is registered).  Current major tension prevails in respect of  
‘taken’ land and desire for compensation in Guadalcanal.  Lands and Titles Act 
under review as part of Honiara Peace Accord. 


Tonga The Kingdom of Tonga has never been colonised, and remains an independent 
monarchy.  Under the 1976 Constitution, all land is vested in the Crown.  Women 
are neglected in land matters.  All males over 16 years of age are entitled to an 8-
acre allotment for cultivation and a ¼ acre town allotment for a dwelling. 


Tuvalu Formerly as the Ellice Islands grouped under British colonisation with the Gilbert 
Islands.  Became the British colony of Tuvalu in 1974, which led to Independence 
in 1978.  The constitution does not address land issues.  Traditional land rights were 
vested under chiefly stewardship.  The chiefly system is weak.  There is a "Tuvalu 
Land Code" in the back of the Land Act, which is regarded as a very accurate 
written statement of most of the rules of customary ownership of land.  Customary 
rights can permit the extended family to use a members land parcel.  Whilst 
preference is given to the male line, female inheritance does occur.  Absenteeism is 
addressed under recent legislation which permits the land to the utilised 
productively through leases to government, church and companies. 


Vanuatu Colonised by Britain and France – achieved Independence in 1980.  All land 
belongs to the indigenous customary owners, and land tenure is based on customary 
rules.  All alienated land was abolished at independence, a solution that could 
potentially be followed elsewhere in the Pacific.  Both patrilineal and matrilineal 
land rights apply in differing parts of the country. 


Table 1:  (Boydell and Small 2001), adapted from Land Management & Development Research 
2001. Researcher: Anupam Singh.  Based on an extensive range of sources. 
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Terms of Agreement 
 
1. Background 
 
FAO’s Member Nations are placing a high priority on improving land tenure and 
administration as part of their strategies for enhancing sustainability, rural development, and 
equitable access to land and other resources, and for reducing poverty and food insecurity. In 
the South Pacific, increased pressures on the land are affecting access to land and other 
natural resources and tenure security, which in turn has given rise to tenure disputes and 
environmental degradation. The uncertainties created by overlapping formal legal tenure 
systems and customary systems can lead to the more powerful acquiring rights of others. 
 
2. Terms of Reference 
 
2.1 Activities 
 


A desk study, drawing on relevant literature, shall be undertaken. 
 


2.2 Outputs  
 
a) Technical paper 
 
A detailed technical paper shall be prepared identifying and addressing the main issues 
related to land tenure in the South Pacific as they affect food security and sustainable rural 
development. It should include analysis of issues of access to land and natural resources 
(including gender and other demographic considerations), tenure security, and land 
administration. 
 
The paper should include a review of the current status of land tenure and land 
administration in South Pacific, and should assist in identifying how the Land Tenure 
Service can most effectively target its work in the future.  
 
The analysis should draw on relevant literature and reviews of current developments. 
Specific situations should be illustrated by case studies. The analysis of issues should form 
the basis for identifying a range of policy options and their implications for resolving 
significant rural development issues. The respective advantages and disadvantages of 
alternative policy and implementation scenarios should be reviewed. 
 
The land conflict related part of the paper should analyse specific experience in the Pacific island 
countries, and include: 
 
1. Brief description and analysis of the social, cultural, economic and political context where the 


land conflict was taking place. 
2. Brief description and analysis of the legal framework on which the land conflict resolution was 


based. 
3. Description and analysis of the conflict resolution methodologies used.  
4. Analysis of the results of the land conflict resolution experience and its importance in the 


achievement of land tenure and land rights security and recognition in the concerned country. 
5. Identification of local or national institutions currently working with these methodologies. 
 







USP Solutions  FAO 
 


Land Tenure and Land Conflict in the South Pacific, September 2001 Page 43 


The paper should be approximately 40-60 pages. 
 
b) Detailed proposal for a Pacific land conflict Symposium 
 
A detailed proposal shall be prepared for the organisation and management of a Pacific land 
conflict Symposium and make appropriate preparations for this. The proposal should provide 
a comprehensive assessment of suitable technical content for the Symposium, and should 
include a design of a format that ensures that the content will be provided. It should identify 
the target audience of the Symposium and the final products that will be produced. 
 
2.3 Completion date 
 
The documents shall be submitted not later than 30 September 2001. 
 
2.4 Format 
 
The digital version of the revised document shall be submitted in “Word” format. 
 
3. Provisional Budget (in US Dollars) 
 
Review and analysis of land tenure and land administration issues in the South Pacific and 
preparation of a detailed proposal for a Pacific land conflict Symposium ………..US$9,000 
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